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AN ANALYSIS ON THE PRACTICALITY OF THE
NTGERIAN FREEDOM OF INFORMATION ACT 20101

by
Flura Ogbuitepu

Absiract

This article traces the righi vo freedon of information o the Finmush city af
Kobkola and Sweden respectiveli. I rherefier discusses the Nigerian
Frecdom of Mfermarien Acy 2007 arid commends the effert of Nigerians
saruggle o tave o Freedom of Ifermearion Act. & highlighis the Provisiong
of the Freedom of Information Act wihich are worthy af emmlarion
particularly by African Counivies wiich are yer ro huve q Freedooi of
information. Lave and generally by ather conntries in the workd l furge.
Similarks, the anicle poiny oul the provisions of the Freedom of e
Infarmarion  Act witich  has e tendency to affect  the effective
implemienration of the Freedon of fiformarion Act. The ariticle suggests
werys by which the romroveriv surroinding the Freedom of Informarian
Act e e vesolved with @ vigw lowaris by spccessil finplementation o
all smtes of the Federation, The urticle tukes a peep into the actwal
implemertation of e Freedom af Iyjermation Act i e Cinrels o
appreciate (5 passage e kov i Nigerfa. Finally, the article afrempis &
comparisan of some key provisions of the Freedom of fifonmarion Aot 10
the Unired Kingdom Freedom of Information Aci. The article conchides by
srating that e Nigerin Freedos of Informarion Act has a lel af texeat il
provisions, bui all members of the society wst work hard ar pranuding
fha effeciive inmplementusion af the Freeamn af Infarmation Art.

We st wever forger that the free flow of inforneiion s essenrial
demecratic infarmarion

Floca Cwehaitepu, LLE, BL, LLM 1 4 Semior Associue o Tope Adehayo
L ﬁw-mgr:m!-el.u}u'.l]g.mn_ﬂ.-.
1. htpedids huntinedun.cdoilew s FOLAFOTAquales. itm tacuesscd oo e L3
Sepeembier 20151 af about 2 AKIpm).




20T NIRRT

f niroduetion

e arigin of Freedom of lnformation Act in the world can be
raced back 1o the age of enlghtenment. which s Also knpwi as the
18" century.’ The champion on the fieht for the right 1w fresdom nf
information s Anders Chydenius, a politician trom the Finnish city
of Kokhola.” The major achisvement of fie world's tirst Freedom of
Information Act (Sweden's Freedom of the Press Act 1765) was the
eradhcation of political censoeship and public access 10 AvErImeEnt
revords.*

Presently, ar the internytional sphere the right o freedom of
mtormation has hecome an cstahlished human right. The right 1o
fresilom of information originated from the right to frecdom of
expression and opinion. The Mar  imernational  human rights
INSErurments such as the Internatiosn:| Covenant on Civil and Political
Rights (ICCPR) and the Universal Declaration on Humian Rights
provided for the right w freedom of EXDTESsion. Article 1902} of the
ICCER specifically states as follows-*

“Fveryone shall have the ri Bt 1o freedom of expression; this
right shalf include the Treedom 1o seek, receive and P
informeation and ideay af all Kimds, repardiesy af fromtiers
either grally or in Wrillag oF it privg, in the Jorin of ar or
through any other media of his choive

A careful sudy of the shove article reveals the right to freedom of
information in te right 1 freedom of expression. Accordingly, the
right o freedom of information inclydes the right of evervone w

=

Ed Tuha Musionen “The world's firs Frecdim of Inlormation Aer, Apdeis
Chvdenios.

i Ay ahone

A abiowe,

I Imernational  Coversin  an Civil  apd  Political Rights 14966,
|I||:'.:'Z-'-"‘-'r"-‘-"|'-'3.!’.‘-i1l?|l.r.l'_'l.l'ﬁ."n.'l|L-'.|:i:-i|_'|-'.':l'-'-'."EL'|"I'.|IIJ.'L feccessed on 27 Tuly 2M11 ar
Abwut 4. Hipeo).
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request for mlommation (freedom t seck) and the right of every oac
o mocoss inforiation (freedom to receivel. From the above, 1t cafl
he said that the Tight to freedom of cxpression and e right 1o
eedom of informarion are expressly linked in the ICCPR.

The right to freedom of infermation has boen inexisience fur
over 200 vears and i3 still evolving © meet the current trend m e
world.® For instance Swoden was the figst coumry to adopi the
world’s first freedom of inlormation legislation n 1766."

Narrowing down our discussion 1o Nigeria, it must be pointed
sat that he first dralt of the Froedom of Information Acl Was
prepared in 1904 by Tumle }'ag}mhunlu." and was - subsequently
passed into law n 2011 aftor seventeen (17) years from il origin.
Acpordingly, Nigeria can be counted amongst over 83 countries in
e world with a fresdom of information law.”

This paper analyses the practicality of the Freedom of
[nformation Act which was passed into law on the 28" ot May
2011, The paper s divided tn two sections, the first SECTioT
Jiscusses the merit, challenges and implementation of the Freedom
of Tnformation Act, while the secand segtion aflempty & comparsive
analysis of Some provisions of the Freedom of Information Act with
Bie United Kinpdom Freedom of Information Act. The paper
concludes by commending (he Nigerian Freedom pf Information
Act, while urging #very member of the socicty to work towards the
effective implementation of the ACt

&  Preedom of Information grausd the world 2006, A giobad SUTveY of #ecess
o Governimen! iNfOrmation Tyws Tl s P w_freednminio.org, . {accessed o
1A Augnst 2011, an about 171 002

T Phe woelds first freedon of formation Act, Amlers Chydenivs Iegacy
ioday, rpriWwe AECCES intoourg. {apecssed on L3 Seprember 2001 ar abou
3. 0Hping

g Tumle Faghoumniu 15 00w a Senior Addvocaie of Miperia and was assisd Dy
ihe late Bankole Aluko as well as Chidi Anselmy  Odinkaly.  5ee
poderstamling the fregdom ol siforration Act {FOTAY 2011 Series 10 utyths
ghont tie FOL At by Chidd Anselm Odintle

g Sep Frecdom of  nfommaricn legislation IE,!:-'.'-;-l..'.viLi*,v.:'.ia.L:-:L-,-'-.i-.“.]::l_.

(pocessed on (e 29 Sepuomier. 2031 1 &t abnut L2 N0pooi
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The era of the Mreedom of iformation Act in Nigeria: Merits,
Challenges & Tis Iniplementation
Nigeria is among the two countries in e Wes African region to
adept a comprehensive law on the right o freedom of information. "
Thus, West African Counuies like Ghany, Sierra Leune and
Scnepal' who are on the heink of aclopting a comprehensive law on
the right to freedom of information can tap 1 the praise worthy
provisions of the Nigerian's Freedom of Information Act.

section | of the Freedom of Information Act 2001 (FOL Act)
yives ‘any person’ the right to access information, The term any
persun’ covers all vitizens, Juristic persems, nomn- juristic persons, a
group of individuals, male, female, children, persans witl disabiliiy
o mention a few. This is 4 laudahle provision i the Freedom of
Information Act as il protetes equality and non- discrimination,

Section 1 of the FOT Act defines the wide scope of information
for which a person can request by staling that it is irrelevant that the
mformation is not in & written form, According to the FOI A, the
erm information means *, all records, documents and information
stored m whatever  fonm mcluding  written, electronic. visial
images, souml, audio recording.”  Further to this expansion of the
scope of freedom of information in the FOI Act, tdividuals {(which
alser include corporations and groups of persons) are given a wide
range of powers o request fur information., For instance, the person
requesting for the information from a public mstitution needs ot
disclose any definite interest in the information so reguested.” This
provision safeguards against the denial of one's right to freedom of
information on the sole ground that the person docs not have any

14, Nigeria -Freedom of Informasion Act: A TaY ol hope for democracy, Aricle
1, tutp: e asticle 1% nrg . Nigerla and 1iberia dre e only o Wes:
Afncan countres thal have adopied & comprehensive law on the right oo
frecdom of infurmarion white Miger has adopaed a comprebensive legislition
00 accesy 10 informariong,

MNigeria -Frecdom of Infommation Asc A ray of hope for demscricy, Article
15 Wt fwewewargicle 19 A

12, Secdon 1 (3-ofthe BOT At 2011
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specific interest or (hat the person is not affected in any way by ihe
nformation being requested.  In furtherance 1o the protection af the
right to fresdom of information, il can be rightly said that the legal
maxim 'for every right, there is a remedy: where there is no remedy
shere iv no ripht” is apposite. The FOI Act gives amy persom fhe
right to instimte procecdings in the Court of law in cases where
he/shee has been denied the right to frecdom of imformation by a
public instition. Thus, an individual under the FOI Act has the
right to spply to a courl with the aim of compelling a public
‘nstitution to comply with the provisions of the FOI Act.”

The EOI Act also encourages transparency and sceountability in
the public sector by making it mandatory for a public mstitotion o
keep records amd information of iis activitics, operations and
husipesses.  In addition, a public institwtion is mandated o
organize the information in its custody in such a manner as o
enahle easy access to the information by any person.”” While this is
a laupdable provision, it also raises several queries as W the case of
access (o information by any person. Queries ranging from; whether
the information that can be easily accessible, whether the Act is
only applicable to the information thal came into cxistence at the
commencement of the Act; whether given the stale and mamre of
our public institutions, it s practicable to organize and maintain
certain information that cam be casily accessed by the public:
whether the cullure of cormuption has not earen deep inio public
insfitutions that it becomes impracticable o organize and maintain
informmation in its custody for public consumption.

The right of any person o freedom of information applics 1o
public instinrtions and public instilution has been defined by section
2{Ty of the FOL Act 2011 as:

13 Seerion 103 of the BOI Act 2011

(4. Section 2 of the FOL Aca 2011, Sec alsg section 3ol the FOT Act 2011,
(5. Sectinon 22} of the PO Acs 201,
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“all authorities wWhether execyri ve, leefslotive pr
Judicial apencies, minisiries  and extra mini sterial
memis of the gevernment ogether with qlf
corporations esiablivhed by Inw and ol ORI ey
frt which penvernment fay @ CENNrolling interest, ane
Privale companies utilzing public fimdy, Providing
Public services or Performing public funcrions

The implication of this provision is that the term pubhe institution
also covers private Commpanics who provide public functions or
utilizes public finds. Thus, access 1w Wwformation is o jug
restricted to government owned corporations. The exervise of the
right to freedom of miormation docs not apply to privaie companies
which are not utilizing public finds or providing public services or
performing  public lunctions. Access o public records  gids
knowledge and dislogue by members of the public, it alsp
safepuards apainst TMismanagement and fraud Accardingly, the
essence of the FOI Act is 0 make public informarion casily am
readily accessible to the memhers of the public.

The end result of easy access to public information by membeys
of the public is cnhance the culture of dctounisbility  in
Eovernment as well as Buarantee transparency, The F() Act las
been described by a representative of Civil Libertigs Organization as
one out of the three Recessary Acts for the fight 4ZJINSC corruption
and promotion of goad povernanes. 7 The ather 1wo Acts which are
Yol 10 go through the huddles of a bill before becoming law are:
"Ethics in Government apd Openness in Governmen; ** Thus, the

I David Banesr, recdorn of Information, Iritermaiiomnal Trends ad Naviopa;
Secury, Mffm':@mﬂghﬂﬂ[iﬂw.ﬂ. ticecssed an LS Septormher
H0L1 an aboui 230,

17. Town hall et heff: Devponing the Freedon of Infornution Agr, 20
duly 20011, it was stated bY¥ & representative of Civi) Litwertics Organizaiion
that the FO! Act is meant 1 be mplemented side by side widh Fihice in
Giovermment und Ohpenness in Govenmen) Jzws

I8, Town luall meeting hefd- Deepeming the Frociom of Intormaizon Age. 3y
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FOL Act can be described a5 a tool 0 good  governamoe. The
defigiden of good governance mMost suitable for this discourse 1s that
profiered hy the World Bank, According to the World Bank, good
governance  involves spund  public sector  TrEANARETHENL, {which
encompasses eifliciensy and elfectiveness) accouniability, exchange
and a free fow of information (which encompass accountability )
and # lepal framewaork for development (which encompass Justice,
respect fin' human right and lihertics). "

The FOI Awt advouates tor justice and a remedy in the event of
the Pagram failure ol a puhlic institution or a public alTicer o grant
qecoss o the information in his custody 10 any person who has =0
requestel for it, The combined eftecl of scetion T(3) and section 10
of the FOT Act is o the effect that where a person has boen
wrongfully refused access 10 information ur where a public officer
or head of a public mnstitution has destroyed the information in his
custady, such & person is said (o have committed an offerce under
the FOI Act, The slunning attribute of the ghove provision s the
degree of penmalty that will be awarded 1o the offender. In the case of
seetion 7(5), the offender shall be lighle o # finc of five hundred
Mousand gaira (NF00, 00008 for wrongful denial ol access to
nformation. Section 10 on is parn, prescribes a minimum of one
yiar imprizonment penalty tor a public otficer (irrespective of the
rank) who willfully destroys or alters any information in his/her
custody.  Although, due to the nature of proof reyuired n crimimal
cases. it may prove impraciicable conviel an offender for the
destruction  or  alieraton of o document. For instance, 0 an
individual requests [or information from a public institution without
knowledae of the contents of the imformation, such informetion can
he suceessfully altered by the public officer or the head of the public
institution. The stightest suspicion on the part of the individual who
requested the information an the frue pature of the information wall

% Uniled Mations Foonemee and Social Conneils Comirigee of Experls on
Public Admimstestion, Fifth Sessbon. Definition of hasic lerminologies in
agyernange gl public adininistration. BN 16720060,

!
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e 3 handful. ' In other words, a public institution may deny
s sophication for information when the mformatien falls under the
gewe mentioned CACEory

The question arises as 0 whl constityles public mterest and
when the interest of the public can be said w outweigh the harm thai
= Be opccasioned by the distlosure of the above menticned
wiormation. 1o addressing the first leg of the guestion, it must be
sesancd out that the FOL At Jid not define the term public intercst.
This omission on the part of the TOL Acl serves as 4 roadblock to
e effcctive implementation of the affeeted provisions of the FOL
Ao This is in view of the fact that the term public interest becomes
vagoe a5 it relates 1o the EOT Act. Generally, public imlerest hias
seen defined by Webster New Waorld Dictionary us ‘the people’s
seneral welfarc and well being, something in which the populace as
s whole has a stake,”™

The FOI Act also took cognizance of the fact that w bc
effective, public awaremess and iraining are critical factors, hy
sroviding that public institutions should guaramiee the (raining of
public officers on the right o freedom of information.™  Another
merit of the FOI Act is the recogmtion of information which are
protected by the Fvidenve Act and other Acts as privilege
communication of information.”

The FOI Act also took note of the time factor in the request for
access w information by providing that a public institution shall
within 7 days of the receipt of the application grant #ucess to @
request for record. ™ A striking feature of the FOI Act is the time
Fimir within which an applicant can apply te a courl of law where
his request o access informsation has becn denied by the public

1 Bop segtbon 12 of the FOL Aot 2011 See alan section 14, 15 & 19 of the FOT
A 2011

14, Public Taterest, birp:fen wikipedig.org. | acvessed on B Seplenvher, 2007 &
bt ?I.':'.l:rp]".'lf'

25 Seefioa 13 of the FOL Aci 20LL.

35, %ee section 16 of the FOE Acc 20T

37, Swetinn 4 ool e FOL Agt 211
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institgtion. The spplicant has right to bring an application hefare ;]
court of law within 30 dayvs of the denial of his request. ™ Furiher,
the abscnce of an express denial by the public insitution does not
affect the upplicant’s right 1o bring an application before a coure of
faw as the denial of access to information can be inferred if there's
he response 1o the applicants Tequest. The FOIL At recognizes the
cumbersome nalure of the Nigerian judicial sysiem by making i
mamlatory for applications o coyrt for the review of the denjal of a
Person’s request 1o be heyrd summarily. Hence, the roadblocks tar
could have heen erceted by the varipys shortcomings of the Migerian
Modicial sysiem have heen addsessed by the FOT Act's provision
directing speedy dispasal of a case instiruted further to the Agr,

The FOT Act provides for the pratection of puhlic officers
against  criminal or cjvil procecdings  for the  diselosure iaf
mformatinn notwithstanding fie provisions of the draconian laws
which prevents the disclosyre uf such informarion. More s, the
recipient of the information s protected from civil aml criminat
procesdings,

The lunctions placed on the Allommey General of the Federstian
are of such magnitude tha j becomes impraciicable fur the:
Attorney General to meer up with the stipulated deadlines in lhe
ALY One also wonders how the Attorney General would live up to
histher Tunctioms in torms of making available o members af the
public hard copies of reports from institutions, It is the view Of this
writer that taking the realitics of this clime into consuicration, the
FOI Act should have direted that hard copies be rmade availzhla
upsim the request of any person,

I8, Seetion 20 of the 170[ At 2001

23 Bection 27 of the FOL Acy 200 b, 3¢ the CHiseaals Secrens Acr 1962 aind the
Crimingl Cide Al 1915

0. See for example sectinn 29,7 ot the FOL Ace 2011 an the Submizsion nd
LAl pepont b the Nationg] Assembly on o befone April 1 of ek year,

. Se for exarple section 2N} of the FO0 Act 2000 which i o the
avaikahalicy of hard copies uf the report of pblic instilotions 10 members of
the public, Nigeria is 3 LTy wilh & pogalation of aboor 140 milJion, fie
fblication of 140 million Fepores Tog coch and pvery Migerian i2 il
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The question of whether the TOL Ac has sciwally been applied
By the MNigerian Juclicial Svystem can he deduced froom the first Chse
ver hroaght further 1o the Act. Justice Binta MNyako of the Federal
High Court. Lagos in suil 0o FH/L/ACS/TES/201 | granted an exparte
application tor leave to Mr. Olasupo Ojo of Commitiee for the
fetense of human rights (CDILR). The prayer of the applicant Mr,
Olasupa Ojo was for an order of mandams compelling the
Feonomic and Financial Crimes Commission (EFCC) o disclose
he source of information that AT two million naira was feceived
by him und the COHR (o socar the name of EFCC. Although, the
case hrought before the court is & very commendable development.,
but the facts of the case leaves more (o be desired. The FOL Act did
make provisioms for o public instiution to deny a request for
imformarion if it will unavoidably disclose the idemiity of a
confidential source,” The essence of this provision 5w protect
whistle blowers from harm, Tn addition. umles scetion 12 of the
Act, cxceptions arc made to when this exemption woull he
inapplicable and this brings 1o tight the complexity of balancing thi
wene of public interest on the 0ne hund and the harm which would
b caused by the disclosare of such infurmation oo the other hamd.
Accordingly, compelling EFCC 1o reveal the source of Qs
information  is tanlamount 10 Texquesting CFCC o reveal e
confidential source of its information,

One ol the challenges to cffective implementation of the FOI
Act is the controversy surrounding the application of the FOI Act in
the 36 stages of the federation and the FULL Abuja. This is in view
af the Tact that it has been argued by some schaolars that the FOT Act
ix inapphicable 1o Stale  EOVETIINENL, agencics and instimtions.
Propemgnts of this argument fely solelv on the 1999 Constivzion of
the Federal Republic of Nigeria reaching  this conclusion.

31, FiH: Court orgers ENCT w0 release inlormation, 19 July AT Veoguand,
Tl vy vAnZuEnner.com (dccesseml LS angust, 2001 a1 about
A.00kum

13, %eption L2 of the FOI Act ZDE]
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According to them, information i5 conined in (ke COMIErrent
icgislative list of the {oog Constitution, thyz he legrislative
competence o legislate op information is shared between the federg]
legislature and stare assemhblias,

Upponents of he dhove propositon however argue thar tha
despite the ahwence of a5 CAPTESS prowision in the FOI Ag 1 make
it applicable in the states of the federation, the FOT Agy s applicable
in states on the strength of the argument below:

That the docirine of “overing the field enables {he dApplicahility
of the FOT Act to stage BOVEMMMERt, institutions and Agencies ay wel]
as the federal BUVEITIMENt, institutions apgd ABenCies.  In support of
their asserion, they rclisd op the case of A G O Sare 1
Aberuagha® n thar case ihe Supreme Court held thar g law enacrey
by a state house of Aszembly may be void due w is incl:lmi.lc[enuj.-'
with the laws enscted by the National Assembly or on e basis of
Covering the field where the state has enacted an identical legislation
wilth that of the MNational Assembly on the syme subject matter, in
that instance the Federa] Eoverment’s legislation shall over ride the
state's legislation, *

Kinsley Amaku," {one of the OPPOnCnLs ) stated that by vipre
aof section 4 of the 1999 constituting arl second schedyle part 2 ag
well the doctrine or covering the field, the FOJ ACE s applicable 1o
Sakes as well as governmen institutions, Kinsley asserted thar 4
detailed examination of the FOL Act depicts that it is 3 VETY
Pervasive legislation thar i can hardly eo- exist with 4 similar faw.
Hence, the FOT Agy applics 1o both state ang federal instittions
since the FOI Act did po make a distinction as 1o Stale records or
federal records, Thus, a Best states can develop s framework 1
&xantine complisnce of Blate  inslmtions through 1he Alloraey

M. Kiosley Amakg O Act: Na Provision bor Siare Legislation,! T, v, 25
Juine 2017

35, AG Opun St v Abéruagka (198511 NwLi (P 3) 305,

36, Sec d.G o Cheons Stete v 403 af the Federpion 93 N.C LR Iesgm 17

JF. Kinsley Amaky of legislutive apy) Py arm of Sreamsoaers & Kol
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General of the State to prepare periedic compliance roport to the
state houwse of assembly.

The argument pul forward by the opponent that the FOT Aa
docs not apply to only federal institution but to state institutions as
well seems 1w he quite concrete and more ienable. However, in
practice some states have cnacted a freedom of information law
while some states are in the process of doing likewise. A good
example ol a state that has enacted 115 freedom of miormation law s
Ekiti State.™ Fkiti Stale can be said to be the first state in Nigeria
which has cnacted its freedom of information law.® Going by the
gbove explanation on the doctrine of covering the feld, does o
miean that the kit State government and its state house of assembly
hus carmied out the cxercisc of coacting its own freedom of
information law in futility ¥ While not outrightly condemning the
effort of the Fkiti State house of Assembly, 1 wounld be most
suilable if the law enacted by the Ekiti Statc house of asscmbly or
amy other staee house of assembly in Nigeria addresses the
shoricomings of the FOI Act, but not contradicting the frecdom of
Information Act. This suggestion serves as a bridge to hoth sides of
the arpument on the presence or absence of provision om the
applicability of the FOI Act on state institutions.  In other words,
the enactmenl of a state freedom of information law does not shut
the door on the applicability of the FOI Act on stale institutions in
that state, in Fact where the freedom of information law enacted by a
state aldresses the shortoomings of the freedom of mformation Act,
it would give room for more transparency . However, where a state
has fafled to enact a frecdom of information law, it docs not in any
way resirict people’s rights to access state records as the FOT At
can be used o access public information within the domain of state
institutions and agencies.

38, Town Tall meeting held: for the Public Parpose Deepening the Froedom of
Informarion Act , M0 July 200 1.
39 As above,
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There 15 also the comcern on the lack of  effective
implementation of the FOL Act, if the Nigerian Security forces da
not whliee the Act to investigate and reveal acts of corruprion
against individuals and institutons *  Another concern raised on the
implementatiom of the FOL Act is the time limit for the provision of
information as provided in the FOI Act. It has been argued thar
seven working days is impracticable o provide information aking
into consideraiion the state of public recoris in Nigeria ®

The words of Suzanne Legaul (Information Commissioner of
Canada) make this section come alive when she said “the law is an
architect’™s plan to build a house and the aciual implementation of
the law is the actual building of the howse. " Thus, the FOT Act jus
like cvery other good law has its merits and s 3 welcome
development i Nigeria, however the challenge lics in the proper
implernentation of the law.

A comparalive apalysis of the Nigeria Freedom of information
Act with the United Kingdom (meedom of Information Act.

AL states tmlor oul lyws w soit their economic, legislanve, udicial
aml executive structure. [t is herelore difficult w find a law on the
same subject matter thal s completely identical to another siate's
faw, excepl n the case of an Imternational Convention which is
domesticated in a dualist seate * It s against this background that
the Nigerian Freedom of Information Act would be comparatively
cxamined below on certain constant subjects with the United
Kgdom's  Freedom of Information Act 2000, The United
Kimgdom™s freedom of Information Act seems to be more derailed

40, Danicl Oh amd Hesholn Maigekodunmi “FOL Act i5 ner an ead oo el
Busincss Thay. 2 Adgus 011
41, As ahovo.

42. Town hall mecting beld: Var the Pablic: Purpose Deepening the Frosdmm o
Information Act, X0 Jalv X100,

43, Dmalism means e proccss of deorpocaling s isleccationz] taw in the
oifional law of the statc. Moniat it oppesiie of dualism, the act of
rafifying an Imternational law immcdirely incorporaes the e o zatonz
L.
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 should ong say cumbersome in comparison o the Nigcrian
E-sedom of Information Act.

Fees

tn the Nigerian Frecidom of Information Act, it is statex] that fees
gl be restricted 1o siandard charges tor document duplication and
sanscription Where neccssary # The Act did oot shed more light on
e mplicatinns of failure 1o pay he prescribed  fee whiere:
secossary.  Section @ of the United Kingdom's  frecdom of
tformation Act made the provision of information by @ public
whorily conditional upod the payment of a foe Further, the
smount 10 be charged as foe is determined by the Secretary of State
anlike the Migerian Freedom of Information Act where the fess are
—estricted o standard charges.

Time

The time limit aliowed under the MNigerian Fresdom of Information
act for (he gram of @ rcquest to information is saven days and is
guilc commendable  taken  inio consideration  the  Twenly days
provided for in the United Kingdom Frecdom of Information Ak
Thus. the Nigerian Freedom of Information Act scems o Dave &
migher standard with regards to the spesd In accessing information
requested . Further, the Nigertan Frecdom af Information  Act
srovides a periid af 3 days for the instimtion where the information
has heen reguesied 1o tranafer the reguest o another institution
where it discovers that the institution is in the custody of that
iminrmation. Tn ¢gases where the information requested is in a large
auriber, an additional seven days is granted to the public instilution
by the Freedom of Information Act. The United Kingdom’s
Erectom of Information Ac only made provision for exemption of

24 %ee section B of the FOU A mOLL
25 See Faomehe. B, J0 saliem feares of te FOT At 2007 Ripghn To Know,
pape 3.
A6, As above
15
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computittion of time, where the foes notice has not heen paid. In
other words, the twenty working days does not include the dav on
which the fees notice was issued and cnly counts after the payinent
of the fees notice

Conclusion

In conclusion, it is not in doubt that the right 1o fecdom of
information is a homan right and has been in existence for years.
I'hos, the FOT Act is a refreshing development to demncratic
governance in Nigeria, this is in view of the fact that the miraculous
FOI Act only hecame law after scventeen {(17) years its bill was
originated. The struggles of the proponent of the Freedom of
Information Bill must not be forgotien. Hence, the enactment af the
Frecdom of Information Act is just one step in the right direction on
the fight for gomd povernance in Nigeria, The practicability of the
Freedom of Information Act also reveals the journey of Nigeria in
promoting good governance amd transparency. However, based on
the shorteomings discovered in the Freedom of Information Act. it
hecomes necessary for Nigerians (o ponder on the loopholes with a
view to making the Fresdom of Information Act, one of the world's
tinest both in its provisions and in its implementation, An attempt at
comparing the Freedom of Information Act wich the United
Kingdom's Freedom of Information Act in two major aress has
revealed that the Migeriam Freedom of Information Act has
outstanding provisioms. Bur the practicality of some of ts provisions
such a5 the T days requitement Tor the prisduction of information in
the custody of a public tnstittion or the definition of the term public
interes| are notable issues which may impode seamless and effective
implementation of the Act.

Fimally, it s recommended that Human rights organizations,
Media practitioners and other everyhily should utilize the FOT Act
n order to promote transparency inthe Country as well ay test the
provisions of the law which have not been implemented .

A7, See seclion 10 of the United Kinpdom Freedom of Tnformation Act 2000,
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CONSTITUTIONAL CONSTRAINTS TO THE REALISATION
OF THE RIGHT TO TIIE DIGNITY OF THE ITUMAN
PERSON

fry

N Udombana iMrs.)

I atroduction

Nigeria 15 enormonsly endowed, It is a counmy with almost one
million square kileinetess of land, more than 60% of which s
cultivatable for a varicty of <oil anel vegetation determmingsl crops as
well us livestock production. lts cnastal and inland water hodies
copim an adiidonal asset. 1t is the eaght highest producer of oil and
contains the sixth deposis of gas worldwide. 1t has 44 exportable
commoditdes and 34 solid minerals, ls estimaied 150 millon
people, comprised of about 400 ethnic groups, rank 1 as the largest
market in Africa.

It is, therefore, irksome ihat with such enormous etdowment
and potential for greaiioss, Nigeria is still a groping “Giant of
Afriva.” Viewed against all the indices of development Nigeria has
faved badly. It currently ranks 142 oo of 169 countries on (he
Human Development Lodex (HD1¥, way hehind other Atrican
countrics such as Mauritius (7a™y. Tumisia (817, Algeria (B4
(iabon (9377, Egypr (10171 Mamibia (1057, South Africa (1107,

&nr. Research Feliow and [ormer Head, Cenginuing, Legal Daucatian and
Corenltancy. Mizerian Instinne ol Advanced Legal Snudies, Unilag Campas,
Akoka, Lagos. E-mail: pleridayange. com
| Sen Y. ~Challenges and Prospects of Nigeria's Developmen: at 507,
Golden Jubilee Sympusium Pager al Cacloion University, OHawa, Canada,
£ Leprcmber Halil, available al
Ly £ wewesw saopl y i ged comycontenlichaliznges-amul- prospesis-Rlgers:
develgmuenr-5i 0. acssied 10 Ogtober 2017 at 12.45pm, cifing Morthern
nicn, 2007,
“Migeria tapks 14dnd o0 Humman Developmen:  Indes”, gviitable -l
hietp il HECTIICWEEET Y ic .-;nnn-'1_1_|:|a.-:lum&n:;;hn'-.'l:.-'nrw i-Por ke mi g
ianks- 14 1o aini-huenad-develnpment-inoes, acpewed 19 Cotober 2001 ot

| OGpmi.
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Moroceo (114", Equaiorial Guines (HT, Cape Verde {118M,
Congo (126"1, Si0 Tome and Principe (127"), Kenya (128", Ghana
(120™), Cameroon (1319 and  Benin - Repubiic (1347, Life
CEpeClancy in Nigeria is 48 4 rears while Gross National peT capita
Income s 82 156, This alsg fafls short of that of severs) uther
African countrics such as Mauritigs — 721 vears and 513,344 ang
even Camergon - 51.7 years and §2 197 ° Addditionally. based op
analysis and esiimates by the United Nation's Office on [hrugs and
Crime there is & Possibility of Nigeria losing ahout USEE00lion
from her wealth due to corrupion from 1960 w date. Again. only
seven (7] Nigerian universities are included among the best 100
universities in Africa. The first among these seven is University of
Horin which ranked 55 bor on the global list, it ranked 5.484"
University of Nigeria, which iz the seventh Nigerian umiversiey
amoeng the best 100 in Atrica ranked 7070 glubally. August 23 and
30, 2000 Newsweek Magarine's determination of (00 best countriey
hased on certain criteria places Nigeria as the 99" just helow
Burkina Faso,'

Sectivn 34 of the Constitution” puarantess the fundamental righy
to the dignity of the human Person in Nigeria. The section provides
i part “Every individual is enritled wo respect for the dignity of his
persan.” The Constiution, which s the supreme law of the land,
defines the strectures and featres of Ihe Nigerian Srale, Any ather
law whose provisions are mcomsistent with the provisions of the
Constitution is, t the extent of the inconsistency, null and vaoid *

Consequently, the guaranes in section 34 aof the right to the
dignity of the human person, which is enshrined in Chapter 1V of
the 1999 Constitwion captioned “Fundamental Righis", is the most
SUELre guarantee Nigerian citizens conld ever Bet in that regard. The
right to the dignity of the human persan belongs 10 whar is
commonly referred o a5 the firs Ecneration tight of eivil and

] Jiaied,

2. Sen. fppra wole |

3. 1999 Comstinnion of 1he Foderal Republic of Nigeria, Cap. €23 Laws of the
Federal Bepublic of Migeria (LFEN) 2004,

& 5. 1{00 and (39 iid.
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Canstimtionsl Congrains (o e Reaiisarion af (e fipht e
Dipwiny-gf the Piowan Person

solitical rights, which are also enshrined in other intermatiomal and
regional instruments such as the Universal Declaration of Human
Rights’ (UDHR). Tnternationsl Covenant on Chvil and Political
Rights® (ICCPR), the African Charter on Human and Peoples
Rights" (ACHPR), European Convention for the Protection  of
Human Rights and Fundamental Fresdoms®, the Inter American
Convention on Human Rights' . among others.

Despite the certainty of the guarantee ol this right, however,
the same Constitulian contains provisions that have literally made its
realisation impossible. A combination of the provisions of =ptin
a{fic), which makes the violation of the provisions of Chapter L of
the Constitution on Fundamental Objectives and Direetive Principles
of Stare Policy non-justiciable, aml section 308 of the Constiwtion,
which confers immunity from proseculion on the execulive during
their tenure of office; have stripped section 34 of the lorce of
implementation vrdinarily atiached o a consiiubonal provision. The
excentive whose respensibiliey it is 1o ensurc the realisation of (his
right has consequently, despite the cnormous wislth with which
Nigeria is endowed, practivally abdicated this responsibility and
rather significantly embarked on a spree of ireasury looting and
reckless spending. which have impueverished the citizens thereby
robhing them of their human dignity.

2 adoped 10 Decemper 1948 by the United Nations Geaeral Mssembly
{UNGA} See UN Dac. A/B11, Ars 4 and 5.

o UN Doc, Mo, 22004 (XX0 adopied 16 Decenter 1906, zaud enlesod. into
force om 23 Marck 1976 i sccomlunce with Art 4%, avablable @
hop: /S 2, oiche oredfenglish o foepr. . acoessesd 11 October 2001 @
Lo . Are B

5, Adopiel by the 18ih Ohdinary Session of the Assembly 0f Heads of Stales
ard Cloveramens ol e Orzanisation of African Unity (now African Union)
on June 27, 1981 s came imio force on Ociober 21, 19506, DAL [hec.
OALLCABLEG/6 T Rev, 5 repstercd with the Llmied Nations (LK) on
Sepiember 10, 1991, No. 26363, A 3.

10, Rome 4.X1 1950, Ars 3 el 4,

L1, San Jose (Costa Hicad, 22.X1 19R9, Ar 310 and {20,
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This paper examines the implication of the foregoing provisions
on the realisation of the right to the digaity of the human person in
Nigeria, lo makes & case for the review of section 308 of the
Constitution amd proffers suggestions as o how the challenges of
sections 6{6)(c) can he overcome so 25 10 provide an opportunily for
Migerian citizens 1o attain a dignified human existence. The paper
thug, apart from the Introduction, snalyses the right w the dignity of
the humean person and how non compliance with the provisions of
Chapter [I of the Constilntion negatively impacts the realisation of
this right in Part I, In Pare L it deals with the concept of immunity
and its implications on accountability of the affegte) public ofTice
holders whale Part IV makes a case for a review of section 308 and
praffers suggestions as to how the aspirations of Chapter Il of the
Constitution can be realised. Part V concludes the paper.

The Right to the Dignity of the Human Person and Impact of
MNon Justiciability of Chapter I1

The notion of human dignity plays a central role in huwman rights
discourse, The Universal Declaration of Human Rights recognises
the inherent dignity and inalienshle rights of all members of the
human family as the foundation of frecdom, justice and peace in the
world.” The International Covenant on Economic, Social and
Cultural Rights and Internadonal Covenant on Civil and Political
Rights state that all human rights derive from the inherent dignity of
the human person. The right to dignity, which comes under the
wider classification of the tight to physical and mental imegricy,
belongs w the most widely recognised catcgory of rights known as
the civil and political rights. which are guaranteed in Chapter IV of
the 199% Constitudon. In fact it has been asseried that nowadays the

12. A ]

V5. Preamble. See also Kretzmes D0 and Klein E.. *The Coovept of Hiensn
Drignity in Human Righrs Criscourse”, available i
Wip:hooks. ocgle combooks/akout The concepe 0f husmany dignity in b

an cLhiml?id = Bebah WLIGY AT, accessed 10 Octoher 20011 a1 1. 55pm
4. See Alsenuwa A e ool fHhoman Bighes Mode Exsy. Ard ed, (Lagos: Leaal
Remeurch and Rescine Developmenm Centre, 19991, p. 1.
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sght to the dignity of the human person iz accepted as “the highest
et right™, “the source of rights™.

It must. however, be admitted that despite the wids recognition

which this right enjoys, ils exact meaning is neither universally
conerete por consistent as it is variously conceptualised in dilfercnl
cultures. According to Lee™

Diespite ils prominent status i intcrnational law and
many domestic constilutions, iL does nol have a
conerete Meaning or a consistent way of being defined,
The lack of precision often leads judges to introducc
their own moral standards amid compeling claims of
rights each of which has a plausible case ol Dumin
dignity violation. The elusive natore ol human dignity
gpells cven greater challenges when it is evaluated
AuTOSA cultures.

Thus, Tee"” further opines -

L.

Human dignily becomes a value behind different ways
of life a5 socicties describe their own conceptions about

Segnde F. F., Godnosc celowicka jako najwydsea wartose poccadio
prawncgn w Hiszpanil. o Godoose crbowicka jako kategoria prawa. Pod
red, Krvstiama Complaka., Wrockaw. 2001, 5. 173, cited in Habil Alfonsas
Vai ivila, “Human Dignity and the Right to Dignity in Terms of Legal
Personalism”, availande at
hizp e taewon. grogle comiurl el — tlsuuree= wehfd = L &ved =UCDRMOFA

:ﬂl.ﬂ:ur]=lnll|ﬁ{-3ﬁE{-?.I"ﬁ'i'-lF"l:'.-W.mnni-n:uﬁn_lFmrn It cdobumeiz % 2Fkated
ros'n 2 eiaes tilosolijng katedra 52 Fpublikacipos %2 FHuman % 25 X0dignity

7,252 kand F 25 200he 5 2520riEhi E 252010 % 25 20dignity ducdercd — jRg =righ!
1 303 9 20the B 2clke nity %o 2000 % 2the & Hihuiman % HMipersondci — 1JOUTI

Pub O TzigG Ty Mjl Hwdusa = AFOHCNE Shvif-heQme PXRCTHRTeez Wiw,
seressed 10 Ociober 200 1 at 1, 30pm

Lee K., cited in Monslave ¥, B. and Roman J. A, “Tensions of Human
Dignity: Conceprualization and Application 1 Internatienal Human Rights
Law®, sur inlernational jourmal of human rights v. 6. n. 11 Den. M09, .
a9,

fhid. ar 42,
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how humans should relite 1o ope another, While people
in Western  style democracies  in general repard
iberalism  as the cornersione of worthy  human
existicnce, in many Asizn culiures, the rights and
frecdoms of individuals are mieriwined witli their
duties and  roles as  determined by religion or
comvention.

This has been described as the tension between the universal and
individual character of the right 1o dignity," One of e quesLion
posed by Monslave and Romdn in their paper In which they
examined the various schools of thought on the issue hut for which
they took no particulsr stand, is whether human dignity is an
ahstract value or ome thal can he defined in relation 1o concrete
aspects of human 1ife™ T am of the firm view that it can indegd b
defined in relation o toncrede aspects of human lite. Tt is noc just a
notion that attaches o homan beings gua human beings irrespeciive
of how they arc treated or the vircumstances in which they live for
what digmity is there 1o respect ina person whose dwelling place is
under the bridge or one who cannot afford 2 daily meal? Thus, by
implication, notwithstanding 1har  human dignity is an auribute
attached 1o human bemgs by virtue of their humanity, it is ap
atiribute of which a person can be robbed by circumstances as has
become the lot of a good many Niperians fiowlaw

Homan dignity. it has been argued, presupposes thal each
human heing is considered as an end in timselffherself, and is not 3
mere instrument to cohance the values of some Iigher entity, for
cxample a state or dicator. To facilipate the respect for human
dignity, there must be respect for the buman rights, honour and
identity of persons. Furthermore, human digmity presupposcs tha
individuals can enjoy the income. poods. services, health. safety

15 Jbid. a1 40. (Mhers are - the 1ension bepaoen the amarzl or conscicusl
character of dignily and the tension between the absiracr or coterse
characier of digiiy all of which are discussed oa pp.Al 43

9. Mbid, an 40 and 4343
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snd comfort arising from their existence in the sociely.™ To be
meaningful, thercfore human digmiy is an attribute that must have a
practical content; the idea of human dignity is one which mmst go
along with the idea of “living well”, “well being™ or “good lite™.
Howsoever viewed though, as Monslave amnd Roman argue,
“appealing 1o the respect fr human dignily today 5 a positive
strategy for the defence of human righes. ™
Section 34(1) of the 1999 Constitution provides -
Every individual is entitled to respect for the dignity of his
person, and accordingly -
{a) no person shall be subjected 1o torture Or Lo inhuman or
degrading treatment;
() no person shall be beld in slavery or servimde: amil
{¢) no person shall be reguired to  perform torced o
compulsory labour

Sub-section (2) further provides that “forced or compulsory
labour™ does not include — {a) any labour that is required in
consequence of the sentcnce or order of 4 courl: (b} any labour
required of members of the armed forces of the federation or the
Nigerian Police Force in pursuance of their duties as such: (c) in the
case of persons who have conscientious objections to scrvice in the
armed forces of the federation, any labour required instead of such
service:; and (d) any labour required which is reasomably necessary
in the eveni of any cmergency or calamity threatening the hife or
well-being of the commmnity; or (¢} any labour or service that forms
part of (i) normal communal or other civic obligations lor the well-
being of the community, (i) such compulsory national service in the
armed forees a5 may be prescribed by an Act of National Assernhly

10 U P, Q.. “MNagsional Scoarity, Social Onder and the Quest lur Homan
Dignity in Migeria: Some Erhical Consierntnns”, Nordic Jonrmel of African
Rrdies  1N2) (XY, 247, citing Bertsch er al (L9, avaatabic i
hietp: fowww ajas. helsinki. U pdi-iilesvolTonum2 /wjomu. pdl, mecesscd 23
Crotober M1 a0 9oalpim.

2l Monslave and Kamoo, suprg nole 16 ar 535,
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or (i) such compulsory national service which forms part of the
cducation and training of citizens of Nigeria us may be prescribes)
by an Act of the National Assembl :

From the foregoing Provision, except in circumstances specified
in subsection (2) ino which minute percentage of the Country 's
Population may fall a ANy point in time, every Nigerian citizen is
puarantesd the right to be treated with respect and mot o be
subjected to such dehumanising treatment as specilicd in subsection

The Constitution  does not define  ““torture™, “inhuman'®,
“degrading treatmen) “slavery” or “servitde * Ty does not also
define what constilutes forced or compulsory labour. Article 1 of
the Convention dgainst Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishmeni™, hwever, defines “rorure”
A% an act which can only be carried our at the mstigation or suppory
of @ public official or any other person acting in an official capacity.
According to the Article, “wrmure” is -

- any act by which severe pain or sutfering, whether
Physical or mental is intentionally inflicted on 4 person
for such purposes as obtaining from him or a thisd
persom informalion or confession, punishing him for an
act he or a third person has commitied or is suspectey of
having committed, or mtimidating or coercing him or a
third person, or for amy reason based on discrimination
of any kind, when such pain or suflering is inflicted by
Or at the mstigation of or with the COmsent  or
dcquiescence of & public official or other person acting
in an offigial capacity. 0l does not inclwde pain or
suffering arising only from. mberent in or ineidental to
lawiul sanctions.

It The Convention againsd Tosture and Other Crecl, Inhurpan or Degrading
Treament or Pumishmen (the “Torfure Convenrion™) wys adopled by the
Gieieral Assembly of the Unijed Magions on 10 December (084 (resaluiion
3%/46). The Convention enrctel inin foree on 26 June 1087 afer it bad been
ratilted by 20 Srapes
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The implication of (his is that the torture which the Conveniiog
srohibits is one which is carried ow only for official purpueses.

I ok v Freome (17 the Court of Appeal had occasion 10
define the ahove words in section 31(1) of the 1979 Constitution
which provisions are cquivalent 1o those of section 34(1) of the 1999
Constitution. Aceording to the Court -

“dignity”, as used i the section, “conveys the
meaning or cmnotation of being degraded al least
in ones exalted estimation of his societal status of
socictal standing”. This is as opposed o the stale
of being dignified: elevated in rank or place of
work: or even a grandeur of micn

sépeture” etymologically means to put a person to
some Torm of pain which could be extreme. It also
means to put a person to some form of anguish or
cxcessive pain ..., which could be physical
brutalization of the human person. It could also be
mental toriure in the sense of mental agony or
mental worry. It covers a siluatiol where the
person’s mental orientation s very much disturhed
that he cannot think and rationally do things, as
the rarions] heman being that he is. He lives
perpeinal fear of an ensy artack, '

siphuman”, means “the opposite of human.”
Consequently, “an  inhumen  treatment is a
burbarous, uncouth and cruel  meatment, A

23 (1991} 6 NWLR (Purt 260 708
14, fhid. Per Miki Tobi , JCA 2t 777, para H.
15, dbid, &t 778, paras D-1

i)
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treatment which has no human feeling on \he pan
al the person infliciing ke harharity or crugiey, v

For “degrading ireatment™, the © Ul stated that it is one thar hay
the clemem of lowering the socia) status, characier, value gy
Position of a person: = form of treatment capable of making (he
vietim develop some torm of complex whick 18 not tignifying ay
all.”
“Slavery” is the state of being held as a stave. |
also conveys the institurion Of dwnership of s|aves:
a4 state of being in drudgery” whilst “servitule”
ONVEYS generally similar meaning. T also means
subjecting & person 1o cmpulsory  labour gr
subjecting a person irksome conditions |jke 5
ylave' ¥

"A forced or cumpulsory labour is 3 lakoyr which
the peerson has nof the physical power or strength
0 opt out. It is a labour which e PECSON must
perform whether he likes i op ot In the coniext
of section 311). the individual fas oo choice than
lo perform the lahour, 2

he: foregoing definitions of the Court seems tg lemd eredence
w1 Murdochs™ apinion that the disiinction between “lurturs',

6. fhid | paras B-F. S Absn Affain 4. Magaii & Crs. v, Bovord 7 Clesbowy gl
Erercite & Anor {1982} 2 NCLR 552 4 360 where Adefargsin, CI held
“the acticns of the offieials of the Baard nf Customs: and Fresgise dideod by
palice niflicers and - sofgjsps 1 dercend an market womeq Willl guns and
borss whips and 10 seize aands aifdtrarily in an Mmosphere of gun shots ang
haorse whippliig is g o) Step with the law and offeuds = 3T of 1he
Conslimrion s being inbiorman ang degreding (reatmen: -

T i

18 d o TIR, paris F 03

28 thid., paras G-H

3 Murdech I, = Liberty and Seeurity of & Persoyg in A State under e Ry ni
Law™ being the sent o 5 PpCt defivered at the Brifjsh— Nigeria Law Weok
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mhuman’’ and t‘degrading treatment or punishment” lies in the
Sfference in the intensity of seffering and asscssmenl ol state
serpose @ determined by contemporary standaeds. The distinction
would then sppear to be a function of the degree or guantum of pain
o suffering inflicted on a persen. The important point @ 0o
sowever, i that howsosver viewed, they are actions thal either
chips away at or completely sirips a persom of hiz dignity as a
Buman heing.

The African Charter’'s provision on the right to the dignity of
the human person is shghtly different from the provision in the
Constitution. Tt provides “Every individual shall have the tight Lo
e respect of the dignity inherent in a human being and to the
recognition of his legul stams. All Torms of explusation and
degradarion of man particularly slavery, slave trade, torture, cruel,
mhuman  or  degrading  pumishment and treatment  shall be
prohibited.” In ether words, every individual 15 entitled w legal
recogmition as a dignified human being whe should not (o be ireated
m & way that iy capahle of demesning that status.

The provisions of Chapter I of the Constitulion on the
Fundamental Objectives and Directive Principles of State Policy
closely capture the ideals set out in seversl international, repional
and mational imstrnents puaranieeing economic, social and cultural
rights"'—these are Tights the realisation of which gives substance
and meaning o human existence and enhances the dignity of the
human person. They arc. however, couched not as rights bl as
dutics of State. Thus, one of the tragedies of modern constitutional
experiments in Nigeria has been the consigament of the Talfilment

held op 2327 Aprl, 2001 Abuja. Migeri, cibed 0 Livimas Eleanvichakwa
Uzoubwiy, “Constitutiumalism, Human Bighis and the Judictary in Migeria”
P Thesis submitted (o e University of South Atrica (UNISA), June
M, availahte onling ar
bl £ wwwiT, umise, e 7o bitstreamnybund e | IS0AS6 L hesisneonkwn ] pdl
fsequence= |, accessed 15 April 2011 a0 10.30zm.

11 Such as the Inlernananal Covensnd on Economic, Sl and Cualturzal Righis
[9A6 and the Alncan Charter.
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of thess  sociv-ecomumic  obli gations o the non Justifiable,
Aspirational provisions of this Chapter of the Constitution by section
O16)(c) of the Constitution, which provides —

The judicial powers vested in accordance  with  the
loTegaing provision of this seclion shall mo, EXCept as
atherwise provided by this Constilution, extend to any
Is5ue or question as to whether My ACt Or omission by any
futhority or person or as to whether any law or any
Judicial decision is in comtormity with the fundamencal
oblectives and directive principles of state policy set oul in
chapier I of this Constilation.

Ihe realisation of economic, social gnd culural rights hay ofien
been undermined, particularly within national spheres. Those most
puilty of is are the developing countries, w which Nigeria
belongs, The main argument for their failure 1o implement socin-
cconumic rights is the so-called stare of their underdevelopment.
They helieve that, unlike (he developed countries, they do nor have
sufficicnt economic resources o irplement the various aspects of
SOCID-eComomic rights.  As such they lack the political will needed
W citectively implement and monitor compliance with provisions
guaranteeing such rights. In fuct varions provisions of domestic
consiiutional law deny legal enforceability to these rights in many
developing countries.

This is non withstanding the face that the long recognized hasic
needs of man have always been socia] and economic @ opposed to
civil and political™ to which more prominence and attenlion are

The origin of this provision is (e 979 Constitution,

$ee Oneh J.. “The Challenge of Sozip-Foopomic Rigliz Loigaton in
Nigeria: Hurdles and Prospects” in Yemi sinbajo, Olavinky Baloyun ang)
Bankole CHubamise eds | Eroticaic, Sociol and il Rigfers: Developing
a Vraining Agewda for Ngerin (Lapos: Legil Research ind Resoareg
Development Centrs (LRROC) | 1998), [N

4 See Lndan M. T., “Shoold a1l Calegory of Human Righus be Justiciahie?™ iy
M. T. Ladan ed.. Lo s faphrs e the Adminivragon of Jusiice I
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often given. Economic, sociil and eularal rights arc aimed for
suman well being, namely, the material and moral satisfaction of
e needs of the individual, since the attainment of well heing 1s an
sential conditinn for exercising civil and political ghts.” In other
words. cconomic, social and cultural rights form part of the body of
claims necessary to realisc human dignity. They cover such issues
v« shelter, healtheare, education, culiural development, food,
employment. and social gecurity. It is troe that man shall not live by
bread alope:™ bt il i cqually true that man cannot live without
hread,

[he irony is that Nigeria has signed and ratified a number of
international human rights instroments that protect soicial, ecuTRHIc
and cultoral rights.” These acts ereate, for Nigeria, “an obligation
of consequence, deriving from the customary principle pacia Sunt
servanda, 1t consequently has the Jduty to adjust its legislation Lo
harmonise il with its international obligations™ -

Wiperia, Fssays im Heviour of Hovmiratle Justice Mubommad Lowal Liweis
(Faria: Depe. OF Public Law, Facwloy of 1aw, A, B, L, 20013, pp. 7374

1% See Bancako G., “The Alrican Charter amnd the African Cosnimission on
Human and Peoples’ Rights: A Mandate o Promole and Proiect Economic,
Savinl and Cultursl Rights in Africa™ i International Commission of Junsts,
Reporr of a Regional Seminar on Ecomomic, Soctal and Culieral Rights 43,
50 {1008). See also pura. 13 of the Proclaarion of the Intermational
Coqtference oo Homan Rights in Teheran, Iran, as quoted in Developing
M Rights Jurisprodence, Commonweslih Socrewariat, 1988, p. 62
{stating "Since human rights and [wndarmentad frocdoms are indivisible, e
fubl pelisaon of vl and policcal Tibertics withos the enjeyment of
coomomic, social and cultral rights is impossible ™)

3G See, e.u.. Matthew 4:4.

37 Nigert, o.g.. aceeded to the ICESCR on 28 July 1993, ratifiedt it on 28 Ot
1003- the same for the TOCPE; it acceded i the Iniernstional Cpavemion on
the Tiimination of All Forms of Racial Discriminatson (ICERLY) on 13 Dl
aml ratified it on 3 JTan, 1969; it raiified the Convention on the Elirmimationh
uf ail forms of Discriminaton Against Women (CEDAW) on 12 June 1983
amel the Conventinn on the Rights of the Child on 19 April 1991

W African Convnission in Communications 3491 Malawi Afrtean Associntion
v Manriimio: 61091 —Amuesty Inr'l v, Moawriena, 9893 Ms. Sarr Diap,
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Fundamental Rights guarantced in Chapier 1V include he right
to life™; the right to dignity of the hwunan person'®, which iy the
focus of this paper; the right 1o personal liberty™; the right 1o fair
hearing™; the right 1o privaie and Family life"™; the right s freedom
of thought, conscience and religion™; the right to Ffrecdom of
expression and the press™; the right to peaceful assembly  and
association™; the right t freedom of movement'; the right o
freedom from discrimination® and the right acquire and own
mmaovable property anywhere in Nigeria.™ Even though these
rights are political and civil in natire, & pumber of them—including
the right 1 life, the right w the dignity of the human person and (he
right to acquire and own immovahle property amywhere in Nigerja--
canmed be fully realised without a Tulfilment of the ECONOMIC, social
amnd cultural rights,*

Despite Nigeria's obligation o fulfil the SOCIO-connumic rights
of Nigcerians as shown above, successive Nigerian leaders have

Linion Injerafiicaine des Droiis de 1'Homme argd RADVIMICY v Miurirania:
164/97 a 19697 —Coflectif des Vewver ef Avams-droitn v, Maouritania: and
08— Asrociation Manrltanienne dis Droite de VHowvree v, Mavritania:
|bereinafier collectively “Malawi African Assocition er of cascl, see also
Prirteerthe Annnal Activicy Repont of the A Virican Commmizsion on s aid
Peaples' — Rights 19992000 [hereinaller “Thirtecnth  Report™].
ANG/Z2HXKKVI), Annex ¥V, 102, 114,
9. See 1999 Cons,, 5. 33,

40 Thid 5. 34,
41 fhd, 5. 35,
42 fhid N, 36,
4%, fhid 537,
44, fhid 8. 58
41 fd. 5. 39
46 fed & A0
7. fhid 8. 41,
48, fhid 8. 432,
A Ml 5 43,

0. See the Preambles o the ICCPR and ICESCR. hoth of which recognise i
“In accordance with the Universal Declarasion of Human Rights, rhe idcal ol
free human beings enjoving freedom from fear and wanc can only e
schieved if cobDcessions are cresped whereby cveryone may emjoy his
ecunomic. sodial and cultural righis us well s civil 2nd policical righis.”
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Dhigriny of the Hurmon Person

continupusly abdicated this duty. Nigerian citizens wallow in ahject
poverty, Most Nigerian roads are death traps and on daily basis
pews of road accidents claiming several precious lives make the
rounds.” Power supply is so epileptic that the cost of doing business
due to investment of funds in diesel and petrol for running
generators has become astronomic whilst a good many huﬂmat:sm
which eould no longer mect up with the high cost, have folded vp.®

The health sector is in shambles. There has been a gross under-
funding amd madequate management of health services leading w a
rapid fall in quality of health infrastructures in our !:mspmla Yearly
capital allocation to health and oiber social services is minimal
compared to allocations to other subsectors.™ Consequently, most
often, hospital paticnts not only have had to buy drugs but have also
had to supply needles, sg.rﬁ.ﬂg{:u amdd suture thréads, in addition to
paying for bed space. This unfortunate situation and the prevailing
unsatisfactory conditions of service have resulied in many Nigerian
doctors migrating abroad. Abdu™, while painting a poignant picture
of this sector, also highlighted the incongruence in povernment
hudgetary allocation —

31, Ipbokwe A, 0., “Sanusi Lamido Versus the Natwnal Assembdy: Strip them
ol all the Finamcial Excesses”, availahle at
hip:fnigeriaworld. comdcolummistveskowe! 12100 0, himd

52 Tt is estimated thar over 0% of Nigerians ges less than two (2) hours power
supply daily amd almost every busines operating in the country depemds on
penerator. ¥ee Abduo H,, “An Analvziz of the Proposed G:m:mn:l:m Bhud et
of 20007, available ' al
htto: fwewew modernglana. com/newspf 2553600 | papenum3an- mal ysis of
fhee-proposed- federal-governrhent-bod imb#eontinee, aceessed 19 Ocinber
2000 an 1.30pm,

51 For instance, the proposed budgetary allocation 1o healrs. in year Rﬂll} Wils
4161, Bbillion (4.0% of total budget for the year) and N154. Shillion in 2009
{%.00% of wotal budpet) as opposed to N232billion (5.7 %) for defenee in 2010
and NX23hbillion (7.2%) in 2008 and N249billion (6.1 %) for education in
2010 and N224.6billion 17.24%) in H0Y; see ibid.*

54, Ihid.
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“Abowt four million of Nigerian Population is fiving
with HIV; these people depend on sparadic Foreiyn
Donors efforts for Anti Retroviral Drugs (ARVR), care
atd support. Miltions of pregmant women still hove fo
fay fo have babies delivered amd in the ProCess
B out of every 100,000 die as a resuls of inability
to afford necessary healtheare cosi to prevent or
avert sueh deaths; pnder five children siill die Sroum
preventable  diveases, And  almosr il CORTRRTTY
health  infrasiructire  have  either coflapsed  or
converted to other use. The total health allocation is
stell fess than 13% Abuja Declaration and HIV is stidl
given less than 5%. Interestingly, the Nationad Hajj
Commission has an allocaion af NIOGT 470,875,
the state house & using abowr 500 million Nairo fo
purchase Treated Vehicles, while seandalously the
National IV response as anchored by National
Agency on HIV and AIDS has @ mere 701 938 735,

Mosl alarming is the fact that a significant percent of Migerian
children suffer from maloutrition and iis damaging consequences,
According to UNICEF, all available cvidence shows that hunges
aml malnutrition are prevalent in Nigeria, as over the years Nigeria
has graduated from an exporter of food items o A net importer of
same, ™ Annual budgetary allocation to the education SECHOr s still
paliry and continuously declining in overall pereentage.” This is
despite the fact that educstion is key to the transformation of the

35, The UNDP puts the figure a1 840, goe “Inernations] Human Dvarelognmens
Indicators: - United  Nations Development  Programme”, available
Il:lp:.":'hdmlm:s-um:lp».n:-r,u_.'m-'mun|ﬁ|__-ja.f§h'ﬁl'|1::a.'hlﬁA..I-|:|:||J_ accessed 0
Cclober 200 Tat 1.00p,

6. Ser Udombona B, “fhe Tusticiability of Boonomie, Social and Cuknipal
Rights in Migeria: the Hole of Courts. Nieeran Current Legal Probilenis
¥ol. &, 2005, p. 7 citing the Comumities A Faoaomic, Nocial and Cultiral
Righis Congideration of Report subnitted by Nigeria in 1998,

¥ 8.2% m 2007, 7.8% in HUE, T.2% in 20059 ol . L% in 2010 a5 opposed |
the United Nation's benchunark of 265
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Sves of the ordinary people and the development of the society; i i%
an essential puaranteed right of every individual for a civilised and
meaningful livelihood. But ynformnately the sector has boeen ledt 1o
decay over Lhe yoars, The COnsequences of this have been incessant
arikes hy the Academic Staff Umon of Universitics (ASUL) ancl
sundry uninns and associations within the sector™; fross indequacy
angd decay of existing infrasmucture and, of course, fallen srandard
of education, which has placed the future of the present gencrativm
i jeopardy. Sadly, despite this general underfunding of the sector,
the state governmenis arc not making the mosl effective use of
qvailable Tesources for as Abdy™ noted -

"Weomaide. there s cortainly Muge wnder spending in

the education sector, espectally as regords increaxing

capital  budgers 50 oy lo peclaim aned  refurbish

dilapidated public schools, This shortfall (s evidens n

the fact that the Federal Government’s componer af

the UBE fund is sull under drown beeguse Stares are

not meeting the requirements for which IcArTies  are

being releqsed 1o them. ™

Quite disheartening oo is the disdain with which the lenders
hold the citizens and their tendeney Lo capitalise on the handicap of
the citizens, # handicap which the leaders have either created or
maximised. for their selfish purposes. This is evident in the rLACLinn
of the then Governor of Barma State, Alhaji Ali Modu Sheritt, who
clearly asserucxd that high illiteracy rate in his state had made him
less semsilive 10 MEepALlve Press report. According to him " A lot of
falsehond has been published over the years i DOWSPEPETS aboul my
spvernment and 1 never lose sleep over them. Because less than five

55 An ooverrence which has s awn incidental conscquesices for milliong of
cradenis some of whom, ool of frustrasson, hawve ponen themssives in
prubdems with the law o eved losr thedr Iiwes in an AFCIRL Lo prosColgy
thernselves olberarige. *An wile mind iz the devil's win kehop™ . aa e saving
e

g0, Alwhe, srpre noe A2
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percent of Bornu people can read and understand what is written in
newspapers. ™™

Unemployment is equally rampant in Migeria, Thousamls of
graduates produced yearly by higher institutions are without jobs
either because thev are unemployable due 1o grossly fallen standard
of education or the jobs are just not available. Government, itself, at
various levels have placed embargo on employment, without
providing the necessary physical infrastructure thar will encourage:
private investors to create the needed johs,

There are a preat mumber of homecless people due o acute
housing problem; decent housing is scarce and relatively expensive.
The urban poor, especially women and children, are forced to live
in makeshifl cheap dumps or sheliers in appalling and degrading
conditions representing both physical and mental illnesses hazards.
Safe treated pipe-borne water is unavailable in many citics in the
country, a situation which often results in the outhresk of water
borne diseases like puines worm and cholera. According to 2009
Nigerian Human Development Report, only 49.1% of Nigerians
have access to portable water. Though an mprovement on the
position m 1998 when it was only 399" more than 70million
Nigerians still do not have access to improved drinking water. This
leaves much to be desired since “|wlater iy essential 1o sustaining
life and the Right o Water is enshrined in the Right to Life and
Digniry, as sct forth in the loternativnal Bill of Human Rights, *

Poverty™ is rife in Nigeria and most of government's efforts gt
improving the situation have been half hearted and marginally result

60, See Missile “Sheritf o Jourmalists™, THIS DAY Mowspaper. Thuraday,
December 14, 2006, back page.

8l %ee The Commites on Economic, Social and Cubjural rights, Consideration
of Reports Submited by States Parties Under Articles 16 and 17 of the

Covenant, Migeria, Jirag, Availahie it
Bz weww | amin, ey humanTe csc nigeria 1998 hrml (Hereinafler " Ecosoc
Commities.")

42 Abdu, suprg nowe 52

61 Total poverty head count rose from 27,25 in' 1980 10 65.6% in 1996, an
annuzl average increase of 8.83% in the period. Berwesn 1996 an 200,
however, il declined by 2.1% annual average 1o $.4%. See "Nigerin: Mew
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oriented ™ All of these deprivations have made life virtually
anbearable for the average Nigerian citizens who have been forced
w wallow in darkness and hopelessness. Anxiety over how o
survive cach day has robbed them of therr human dignity and
reduced them o a state of servitude. Many are rewdy W0 descend 50
low as to do anything for money just o keep body snd soul
wgether. Many have fallen prey w the antics of the same politicians
who have impoverished them and use them as thugs. Tnordinate as it
is, many more have tumed into hired assassins and kidnappers as a
means of survival. What can be more dehumanising than being
deprived of essential food items. primary health care, basic shelier,
clothing, and the most basic forms of education? The mental torture
and frustration of a degree holder who roams around for years
seeking the cver elusive job can only be imagined for those who
have had the formume of not expericncing such. Even the schior
citizens are not spared. The dehumanising treatment they suffer due
to marginalisalion Ty the government is ofien heart rending. Those
who worked in the public sector and are entitled to pensions are
improperly treated. Mot only are their pensiony oo meagre o
adequately cater for their nceds, they are not paid regularly;
srawities are nor also paid until after undue delays. In addinen they
arc subjected to periklic, hectic and improperly conducted
verification and registration exercise, which arc so tasking that some

Humint  Development Beport®,  AfricaFocus  Bulletn, March 5, 20140,
avlahla st htrpzwww afticafocus orpidocs Lintg 1K3h. php, accessed 1%
Owrober 211 ae 1,23 pm

o4 Bodgeaary allocation o Poverty Alleviaton Programme in 201U, for
instance, was a paliry sum of N3 9billion ow of which ooly N1.65bilhon
wae curmarked for real projects whilst the halance of N2.25billion was for
the adodnisieation of the Fumd and recorrent expendiiure. See alao 2000
HDI, a standard means of messuring the well being of countries glohally
through = comparative measure of Lfe expectancy, JeTay, education and
stapilards of living for counlries, which places Niperia i the [12nd position
aul of 1R countries.
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of them lose their fyes in the process. For thase not emtilled g
Pension no sopial SECUTITY 15 provided

The concepr o imununity has e toundation in the common law,
Immunity iz 1he excmption of a person ar bady from a dury, Hahitity
O Service of Process, especially such ay ja granted o a pubije
official.™ It uriginared fram the English praciice of CXempling
Ccrown officers from tiability from their ACHONS on the noton th
“the King can do o WIOng ™", an expressiog which originally
meant that “the King was not allowed 0 do wrong™® ax he was

based on 1he fact 1hat the King Was juldge over all maiters,

The 1999 Clonstitution, nevertheless, confers LONSCITLiona]
immunity on holders of certain offices. Our concern in this paper iz
with section 308 of e Constitution, which CONfors  execulive
Enmunity on the President and the Vice-Presidenr of the Federa
Republic of NigeTia as well a5 the Governor and Dieputy-Governr
uf esch state of the Federation The section provides —

(1) Nutwiﬂmmﬂing anything o the wonirary In this constitution,
but subject 1o subsection {2) of this section:
(2) no civil op Criminal Proceedings shall he instilted oy
contined apgains g PETSON 10 whom this section
applies during his Petiod of office:

63 Ajoenale 0., *Ides Abuse: the Migeriang Experience”,  availible ai
LBRE Vo v s et e, Yinkaly ¢ Elderahuse Niperia Decii7 pay,
Meessed I3 Ouviober 2077 ar 8 3pm

ot See Biocki Low Dictionary {1999) Tt 4. JB2-T55,

87, Williams T, ¢ “lones v, Clintog: i:!:'-:,'m]:-'id.l:rj.n.g Presideniial Iromuming ",
The Kiclmgnd Sowrnal of Lav gnd e Public fueve. IR0 (Willizms
Schoal of  Law University  of Hiul‘.nnmd;l available 4
Jgg:.-'-'_r'mluicﬂmﬁuwlmmf_vc-l_iﬂwlkm_u: Lpdf, oocesed g3
Oulober 2011 2 3.05pm, Bes diso R Girty: *Privige Wrodims of Mblic
SCVAR (1959) 47 Gy, L, Rev 204

L. Jaffe [, dJuiolmg Ehrlich, froveedings Against the Crenin I2/6-1377, in &
Sfeard Stisdies {n Saci and Legol Histors, 1531 p. 42
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(b} a person to whom this section applics shall not be
arrested or imprisoned during that period either in
pursuance of the provess of any court or otherwise;
and

{c) Do process of any coun requiring or compelling the
appearance of a person to whom this section applies,
shall be applicd for or issued:

Provided (hat in  ascertaiming  whether any period  of
limilation has expired (or the purposes of any proceedings
apainst a person to whom this section applics, 00 acoount
shall be taken of his period of office.

(2) The provisions of subscetion (1) of this section shall not
apply 0 civil proceedings against a person to whom this
section applies in his official capacity or 1o civil or criminal
proceedings in which such a person is only a nominal party.

{3) lhis section applics o a person holding (he office of
President or Vice-President, Governor or Deputy Governor;
and the Teference in this section o “period of office™ is a
reference to the period during which the person holding such
wifice is requircd 1o perform the functions of the office.

From the foregoing, the immunity granied tw the officers
mentioned in the section is personal and not official. It covers them
in their private capacity bul docs not extend o (1) Civil proceedings
against any of them in his'her official capacity and (2) Civil or
criminal proceedings where hefshe is only a nominal party.™ It is
alen an absolule immumity, which covers all criminal and civil
claims against the bencficiary during his/her tenure in office. The
import of this is that — no civil or criminal action can be instituted
or maintained against any -of the office holders in his/her private
capacity during his/her lenure in office; neither can they he
compelled o testify in any judicial proceedings as witnesses in thesir

g Alwicka v, Fovehinmi QA00) 6 NWLER (PL il 228,
JF
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private capacity, ™ In Attorney-General Federation v, Abubakar” the
Court of Appeal in reference i section 308 of the Comstitution
nbserved -
Himmunity under the section prohibits every Crimin
and civil  proceedings against the President, Vice
President,  Governor  ang Deputy  Governor
notwithstanding and regardiess of the count where the
prosecition takey place, whether it iy beforre a court e
faw established By section 6(5) of the Cemstitution or a
tribunal established b ¥ Pardagraph 15(1) of the 5
Schedule 1o the Comstitution, with the SJeatures of g
COUF and performing the duties af @ comre”,

Since Nigerian leaders have contimuously failed to be shining
examples o their subjocts #s the "King who can dv no wrong”,
which is the original basiv for the conferment of immunity, such
breach of trust demands & reconsideration of the retention of section
308 of the Constitution. Whatever the avowed justification for
secion 308, the experiemce of Nigerians can no lonper
accommadate such justifications. The situation demands either the
complete removal of the immunity clause or such modification as
would give room for the prosecution of its hencficiaries in certain
specified cases of infraction such 4% corruption and other forms of
Mraudulent activitics that Jeopardise the economic and social well
being of the citizenry, Drastic situations demand drastic solutions in
desd. Besides, he who tomes o cquity must come with clean
hands ™

. 3ee Arishe, supra notc 70 ar 288 (Salmg also that this is despite sction
[35(1) of the Evidence Act, Cap. El4 LFN 2001 and the powers ol the
COUTE o comipe] attendance of wilnesses i judicial procecdings. )

J1. (2007 8 NWLE (P 1035y 117 &0 154, per Abokd, JCA. See alan fnipector
Crenered of Police v, Fevase (20071 0 NWLR (P L03% 263 ar a7

TL o See supra notes B2 and B3

T3 Fven ex-President Umany Musa Yar"Adua, himself 3 benclaiacy  of
imrrmunity, ohserving in Davos, Swazerhind, thai the clauee has providen
cover for public officers while they loot the: treasury and the harm this frgy
done 10 the country unequivecally  endorsed s remowvyl froem  che

L1
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Diigaity of the Moo Perion

Tackling the Constraints of Noo-Justiciability of Chapter Il

If indeed as the Constitution provides “the secorily and welfare of
the penple shall be the primary purpose of govermment™" and it is
“the duty and responsibility of all organs of government and of all
suthorities and persons, exercising legislative, executive or judicial
powers, (o conform to, observe and apply the provisions of this
Chaprer [IT] of the Constimtion™™, then it imjlies that Nigerians are
right holders te the duties and obligations of government containcd
in Chapter 1l of the Constitution. This accords with the Hohfeldian
jural postulate of dutics being correlatives of rights.™ This being the
case Nigerian leaders should be held sccountable o the people for
their stewardship in upholding the provisions of the Constitution,
and specifically Chapter 1L, which they have sworn to do both in the
Oaths of Allegiance and Oath of Office.”

It is ironic that the government could casily opt oul of its *duty
snd responsibility™ by making the provisions of Chapter 1T
snenforceable, Nolwithstanding, this drawback, there are two other
means that could be employved © ensure a realisation of socio-
sconomic rights and by cxtension the right to the dignity of
Nigerians.

A Judicial Activism

Despite the provisions of section 6(6)c) of the Constitution,
Wigerian courts could through a proactive interpreation of the
seovisions of the Constitution aid the implementation of Chapter 11
= s illogical o draw any distinction between civil and political
sizhrs, on the one hand, and cconomic, social and cultural rights, on

Constitwiion. See lesser H., writing for VOA, “Nigena . Expunge

Imumumnity Clse for Governors”™, available at

bt wowwe al ricaningi.coni/nigeria-to-expunge-imamumit y clinse-for-

goveroprs!, aceessed M October 2011 a0 11.0Tan,

Section 144100 1990 Constitation

Section 1.3 il

See pensraily Hohficld W, M., Fundumented Legal Corceprions (1964).

Seventh Schedale. 1999 Constitution, Also section 51 a) &b}, {2Najil).
a9
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the other—except for theoretical, academic analysis. In practice
these rights are indivisible and mterdependent. For example, the
right to life guaranteed in the Constitution™ i mesningless withom
the: necessary material supprt that makes life worth living. Tn face
the right to life eould be mterpreted as giving an emergency clajm
on society for assistance.™ Incorporating cconomic, social ang
cultural rights into interpretation of fundsmpmtal righls is a practice
championed by the Indian cours through the ingenuity and
relentless  efforts  of Justice Bhagwati, its chicf Proponent.
According to him
(Whhile interpreting and appiving the human rights
it ORF respective Cemistiturions, we can certainty rake
O decount economic and social rights and interpret
ard apply the specifically chumerated Rureen rights in
Suchl & manner as fo advance and achieve ecornomic
and social rights.  The seope and  ambit of the
specifically enumerated human gl can and st
receive colowr from economic and social Fights (such
a5 those set our in Articles 6, 7eand 10), which can b
Spelt owr from the Specifically  enumerated human
rights and thuy become enfurceable by the Judiciagry.
Everything deperds on the CRediivity,  valowr  and
activism af the fudye deciding the particular case™ ™

The Indiam courts have, to their credit, pul to very good use the
principle emunciated here by Justice Bhapwati as cvideneed in the
case of Maneka Ghandi v. Union of Indig" where the right to life
was interpreted as meaning the “right to live with dignitv®, This
doctrine was further enlarped by the Supremc Court in the case of

TECF Arl 4, African Charter. fhpra nede Y (providing thal “Homean beings are
mrvialable. Every humsm being shall be ewitled respect for his file amd (he
imicgrity of his person. Mo one iy be arbitrarily deprived of this rizhs )

. Udombang, sigere note 56 a8 158

0. Justice P, N. Blogwati, “Fundamental Righis in their Economic, Sovial ang
Cultural Coneest™ in Developing  Humar Rights Jurispradonce. Vol X
Commonwealth Secretariag,

Kl {1978 | $CC 24K
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Dignity of the Huan Devion

Erancit Corglie v. Union Territory of Delhi® where the court stated
that the fundamental right to life is the most precivus uman right
and forms (he are of all other rights. It must therefore be imerpreted
in u broad snd expansive spirit in vrder o invest it with an enwluring
significance aml vicality, thereby enbancing the dignity of the
- sdividual and the worth of the human person. The right w life, the
C'ourt said, incledes the right to live with human dignity aml all that
poes along with it, that s the bare necessities of life, such as
adequate nurrition, clothing and shelwr aver the head.

Also in the vase of Mohini Jain v, Swate of Karaoraka ond
Ore ™ for example, the Imlian Supreme Count found 4
constitutionally protected right w education in the right to life and
held that "the “right to life' is the compendious expression fur all
those rights that the courts must enforec because they are hasic w
the digniticd enjoyment of life. Tt extends 1o the full ranpe of
conduct that the individual is free w pursue. The nght w cducation
flows directly from the righe Lo life. The right 10 life under Article
21 [of the Constitution of India] and the dignity of an individual
canmot e assured unless the riaht to educarion accompanics il The
state povernment s under an ohligation to provide educational
Facifities at all levels to its citizens".™

Hurman rights in the curtent millennium are primarily in the
hapds of the tresdsetiers, the judges.™ The Nigerian Courls

£2. (1HE1) AL L R, 46

53 [190X) 3 5.C. K. 658

i Jd at 669, per Kuldip Singh J1; see also Tolliy and s v, Bombagy
Ahoricipal Comaration and Ors {19ET) LB C'Wealth 351, 3068-66, m
which the Indian Supreme Court derived a right w0 livelifwod rom the Tiglhi
i Tife Shisar Balider 1. Neegsan Khimoled Torame, ALR- L1D90) o B
G300, finding a righl wn sheler in the right 10 Tl

5. The United Nagions Press Relesse, Workshog for Judges on he Justicndlity
of Economic, Sucial aed Culiural Rights i South Asia, New Delh, | 7-L8
November 2R, STATEMENT OF COMCLUSIHOME.  Avadleble  ar
hitpef e i ch/buricane huricane il SymbolVOTICHR. STM AL TT.
n?, citcd in Udomiana, seper oo 574 137

£1
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must, therefore, rise fo e challenge of helping o realiss
economic, social, and culigral rights. This calls for 4 liberal
and realistic interpretation of the humwn righrs instrments
which Nigeriy is 3 party just like the Supreme Cour did i
the case of Artorney-General of Ondi Mg v, Attorney-
General of the Federation and Ors™, where it gave cffect 1
A Act™ cnacied hy the Nanonal Assembly pursuant 1 ltem
i)™ on the Exclusive Legislative List aml the privisions
of section 15(5) undsr the Fundamental Objeciiva and
Directive Principles of Sraje Paolicy. Section | 5(5} provides
that "The State shall abolish all COTUPL practices and ahuse
of power”. The Court rejected the argument tha the
provisions of Chapter [ of the Constitulion are s
justiciable and as such cannot be subject of anyv enactment 0or
law. It also rejecied the drgument that these provisions stamd
alome in the Constitgtion and should not therefore be read
with other provisions of e Comstitution. According w the
Court, "Weighry as thar Subtission may be, it mwst pe
refected... To aceede 1o thar SHBISSion i5 to fTy in the Jace
af e seltled principles of Constiuriomal Irerpretation they
e duty of the Court iy to read and consirue together ail the
PROVISions of the Constitution, unless there i o very clear
FESOR Hhat a particilar provivion @ the Constitntion should
not be read logether. ™ The Court wiser acknowledged the

(2L F W LR (P 1113, po 1972,

The Cocropt Practices ind nher Relared Offenoes Agr A004).,

It provides for the Power of the Mo Asiembly to cstabliay an regalate
auhorities for the Federsijon UT any pan thereof “io promie ang enforee
the observamee of (he Mundamenial Objectives ang Directive Princi ples
contincd i this Crinstinion:

Stepie, nole 115 @ 2208 Jew alsa ojie v Attorrey-General Largoy Sayy,
abgrer aote 119 at 338 where e Court Beld that “The g Meaming of rhe
wards ased and the intention of he begistarure in any stature ang partivulasiy
in & writtan CONStUNGN can best Be Propeerly undessiond if e statute iy
Comsidered ws 2 whale, [t s g single document and SVETY st of it st he
cunsidered us far as relevan in order o ger the e meEAning and inten: of
My particular partion of the enacipen; -
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fundamental usefulness af Lhireciove Principles  in the
governance af @ counrry "™

[t is subimited that mach a forward looking approach w the
provisions of Chapier 1T of the Constitution should be extended to
the Test of the provisions of the same Chaprer, which are atmed. at
the realisation of economic, social and cultural rights of Nigerians,
for as the court has said, “all the Dircetive Principles need not
remain mere or pious declarations. ™" According to the Courl, apart
from section 15(5), there are other provisions of Chapeer 11, which
can be made enforceahle by legislation depending on which of them
demands urgent and pressing mational atention. “I s for the
Exccutive and he National Assembly, working Logether, w give
pxpression to anyone of them through appropriate snactinent as
occasion may demand *® The court, which is the last hope of the
severely deprived and downtrodden Commaon man, st therefore at
all times be willing to adopt this forward looking approsch with
respect o the provisions of Chapter 11 of the Constitution,

Tndead special principles of interpretation apply to comstiiubional
and, @ formiori, human rights insoruments. The background ol a
Constitution is an atempt, at a particular moment in history, 0 l4y
down an enduring scheme of government m accordanse with certain
moral and political values, Tnerpretation must take Cicsc purpses
o account. Besides, the concepts used n a Constitution are often

wp M. an 2147 Also asserling that the Republic of lretand, China, Former T
© § B oasd Germeny bave ome (orim of Dinsctive Proociples of anorher
izerted 11 their Conshitinns and (hat ey all ackpowledged sech Princizles
to be aon-justiciaile bur that pevertbeless, e cousts cannnt altopelles
igoore their existence. Coosequently, under e Irish Constivation. 1 1as
bepen sugoested (hat the Courls in deciding cases melanng o the sulyect
matles of the declaratons, “are hound 1o 1ake cogoisance of fe gemeral
wendieney of thede declarativns, even while iegislative elfect bas mod yel hocn
given 10 them, " See Commentary on (i Congritition of Tedia by Busa, St
Edition, Yol I, p.-312

01 Fleidl at 2144,

ur o fPid an ZL38 and 2144
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very different from rthose ysad i vommercial docwnents. T
EXpressly state moral ang pelitical principles to whicl the judges
required o give effecs, in Aecordance with their COnSCIenigus |y
views of what such principles eneajl ™

Furthermore, a suaranieed right does not Tave 1o attain the

staws of “fundamental” and guaranteed in the "Consiituripn”
deserve enforcement. Thiy much can be deduced from (he deciss
I Abacha vs. Fawehinni ™ It pas equally been observed
rEhtly too, thar even though the Constiturion s made
fomemic tids TendmERGdRe S oAl et
SR et et Sor TR T
provisions of Chaper 1, the essence of any righe
cnjoyment  and compliance  with  the  same. then
Justiciability has not substantially abridped he Tights s e
EACEPL 0 the extem that they canpot be specifically s
and enforced as in Chapter IV of the said Congtitution ==

[

B, Through the African Charter on Human and Peopley

This is a unique instrumen dmong all the instruments o
human righis, It iz g combination of civil and politicas
eLonomic, social and culinra) rights am peoples® righis, a8
are Treated as indivisible * The Charter's preamble ymde

importance of this combination by Providing that “i 5

M3 See Mavadeen v Poing [1998] 3 WLR 18 g 35 GH o
Hoffimann, Similar siews WEIC expressod I fmmer v Com
Avcsrealie [1936] AC 578, & 614 PC., per T4 Wright MR s
Fulsbury. s Loy b ed, ), para, 1224 [stating thar “[tlbe maim =
of classifving an Act A5 3 constiutional Act lies i ghe e
Inerpretive eriteria whicl, then ARPLy 40 i In particular, e
vonfers, having the yuality of cunstitution] rights, will be
oS & Tundarmental and no o he displaved excepr by clear we

M. Supley note 77,

95 Gye-Wadn 0. “Furdamental Humg Riphts and  Corresmom
(bligation under the 1900 Consniuion”™ in |, 4. AYUn of of. e
INSNER En tle T999 Consitution ilagos: Nigerian Tnstituie of Aswe
Snndics, 2000, oo,

6. See Murcay R, The fcan Commission on Human qid Pepples”
.".urrmr:n‘-:'.rrrz.?f_ﬂwtﬂregun: Tart Publishing, 2000 p: Il
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essential to pay particular attention to the right o development and
that civil and political rights cannot be dissociated from economic,
social aml cultural rights in their conception as well as smversality
and that the satisfaction of economic, social and cultural rights is a
suaraniee for the enjoyment of civil and political rights, ™

This instrument has heen domesticated in Nigeria and therefore
forms part of our municipal laws.® Consequently, the Supremc
Courl has held that, “likc all other laws courts must uphokd L™
The Charler provides for the right 1 property,"™ the right to work
under equitable and satisfactory conditions and fair wages,"" the
right 0 enjoy the best atisinable state of physical and mental
nealth,"™ and the right to education and to participate i the culiural
life of the community .

It is worthy of note that the Charter, unlike most other
international human rights instrument, does not contain a derogation
clause. The implication of this is thal emergencies and spccial
circumstances cannot justily any limitations placex] by Stales Parties
on the rights and freedoms puaranteed by il

The only caveal o the enjoyment of these nights and freedoms
provided by the Charter is that “The rights and freedoms of each
individual shall be exercised with due regard o the rights of others,
collootive sevurily, morality and common interest. ™™ This has been
interpreted by the African Commission to imply that the justification
of [imitations must be strictly proportionate with and absolutely
necessary for the advantages, which follow. A limitation may not,
therefore, coode a right w the extent that the nght wself becomes

o7, Sew the Afeican Charter, supra note S pambl

uy  See Cap. A% LEN 2004,

i Abvecha v, Fawekinmd supra node 77 al 248,

B Arl L similar to Art 17 of te LIDHE

W, Art 150 OF ATL 601 of e ICERCH, which extends the right to ok o
inzlude the opportunily W gam a living.

o2 At Logly

imi Ar. 17

fnd. Ar. 22
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husory,™ There is thus, no room for arbitrary limitation of ¢
rights by State Parties.

It should be noted also tha though the Charter Jid L% 4
specifically  provide for (ke right o housing, the  Afrcas
Commission in the case of Soctal and Feonomic Righrs Acvion
Cenire ond the Cengre Jor Economic and Social Rights {SERAC)
Nigeria"™ pronounced ihag:

“Although the rght o housing or sheiter iv no explicitly
provided for under the African Charter, the carollary of the
combination of the provisions protecting the right o enjoy
the best attginable state of menal and Physical Realth, cired
utwler Article [6 above. the Hght io property, and the
frroteciion  accorded 1o the family forbids the warion
destruction of shelter because when housing is destrovedd,
property, health, ared family Life are daversely affecred. ...
the combined effec af Articles 14, 16 and I8} reads into
the Charter a right to shelter or howesing which e Ngerian
Crovertiment has apparently violared. "

According to the Commission, the Sure's obligation o respect the
rights w housing requires it as well as it's organs and agents to
refrain from carrying out, Sponsoring or otherwise tolerating any
practice, policy or legal measures it violgte the integrity of the
individual or infringes upon his or her fresdom (o use the materals
or other resvurces available 1o thern ima way that is most appropriate
to sausfy individual, family. household Or community  housing

03, See Udoenbana M- s "Weiphed in e Balances and Found Wanring:
Miperia's Land Use Act and Tlyman Rights" in I (3 Smith ed., e Fand
Live et - Twemty Five Years Afier (Lapoz: Depr o Privale apd Propery
Law, Fac. of Law, University of Lagos, 2003 po 76, citing Consiiugog)
Righis Prayoet, Civil Libertier Chrpanisntion, wnd Media Highis Agenda v
Mgerg Comm. Mos, 104, V104, 45795, para. 335, 19909.2000 a6
Ann. Act. Rep, Annexy V (hereinsfier CRP or qf gl

W Comm. 15546, 2001-2002 Afr Ann, Agl, Bep,, Anncx ¥,

107 fbid. al para. 60. Sew also Udombarg, Figpreg mote 134 a0 TG,
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seeds. '™ This is indeed a remarkable decision™ from which our
courts could draw  inspiration in enhancing the realisation of
ecomomic, social amd cultural rights in Nigeria.
Abacha v. Fawehinmi™ s the locus clussicus on this issue. In it the
Supreme Courl held -
“Where, however, the treaty is enacted taio law by the
Nutional Assembly, as was the case with the African
Charter which is incorporared into our municipal (ie
domestic) law by the African Charter on uman and
Penples' Righty (Ratification and Enforcement) Act Cap
10 Laws of the Federation of Migeria 19907 (hereafier
is referred 1o simply s Cap 10}, it becomes binding
el our conrty must give effect to it like all other laws
falling within the judicial powers of the courts. By Cap
10 the African Charter is now pari of the laws of
Nigerig and like all other laws the courts must uphold
i, The Charter gives o citizens of menther states of the
Crroanisation of African Unity rights and obligarions,
which rights and obligations are to be enforced by our
courty, i they must have any meaning. It is interesting
to note that the rights and obligations comtained i the
Charter are aod new fo Nigeria as most of these rights
ard  obligations are  already enshrined in o owr
Consiitulion.”™

No doubt Cap 10 is a statute with international flavour. Bemng so,
dierefore, | would think that il there is a comflict between il and
another statute, its provision will prevail over those of that other

08 fhid. at para. 61,

a9 Even thouph the decisions of the Commission are ool hinding as its power i3
cmly Tionitesd 10 promotonsd sctivites and the making of recommendations 1o
the Assembly of Heads of Staies of the African Lhmga,

1. Swpe e 7T

P11, Cap, A9 LN 20H,
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statuie for the reason that it js presumed that the legislature does i 4
mtend to breach an internatinnal tbligation. '

Conclusion
Democracy thrives under the authority of leaders scen by thes
followers o be reliable, dependable and of impecenble characres
and who are ready 1o serve and not o be served "™ Bur Nigeriy, s
democratic country, has he m deep economic depression fog
several years now. Per capita’™ income' as fllen uscontroflahly
over the years. The iromy is that the country is so blessed with oi)
and other mineral and hurmzn resources, such that it has e
potential to hecome one of Africa’s leading ecomimies. Ye Years of
mismanagernent of (e SOURITY'S coomomy  have crippled  this
supposedly piant of Africa. Ap teonomy that is suffering from
structural vulnerability— povernance prablems,  in particular,
corruption: volatile oil prices: ethnic and refigious rensions: political
thuggery: attendant abuse of human rights - hag significantly
resulted in @ degencration of e quality of life of the Nigerian
people and thus a depreciation of their human dignity, Cnsuring
day-o-day  survival has viraally  hecome  the [rrincipal  pre-
oceupation and nightmare of the majority of Nigeriang, 116
Successive  Nigerian  leaders have failed W honour the
progressive fulfillment of the SOCIO-ecamomic rights of Nigerians,
This failure lug been bopsted by the constitutional provisions, which
makes the provisions of Chapter 11 of the 1999 Cemstilution,

U2 Per Ogundare, 15C, availible a1 hﬂ::.'.-'www_.u]u.up_au.?qﬁ.-'jnqtlphjm.w_w
bv-suhjectid | 2 -utt‘criel-a_ma_-al'uj'-ﬂﬁl';:fs-v-f:w-'-:.'lh||n1i-_‘I]'lJl-a.'1r_]r-] 12-ngee.
2000, htind, accessed 1 MNovemher 204 | S.0pm.

T3, Tdowu A, A, “Human Righis, Democracy ayd Developinenn: the Migerian
Expericace”, Research Journal of [mtermation:] Studiey - Tuye 8 [Movermber,
2008y, po 36, available h!lp:;’."\ﬂ'_tﬂ_ﬁlinuﬁs.ﬂtﬂﬁhﬂ_ {13, pef,
accessed |7 Ocmaber 2011 ar H.33pm

14 Per capita means per head of pepulation for each person See g Mewy
Lexicon  Websrer's ictionary  af the English  languigge. Dol
Eocyclopacdic Ediion (New Yor: Lexicong Fublicatinns, Ine ) P 45,

115 Sere supra nole 2,

116, Udomnbanz, supra note 56 o 1358
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coamising socio-cooninic rights, non-justiciable as well as section
S8 of the Constitution on executive immunity from civil and
—mimal liability. As wi have argued. d combination of these twi
seovisions has endungered the realisation of the right w the respect
i the human dignity of Nigerlans, thus subjecting them o a life of
secsitution and hopelessness in the midse of ahundance."’

it is. therefore, suicidal for a nation whose  Human
Dievelopment Index is so bad"®, one so blessed with human and
samural resources and o held hosage by irresponsive and corrupt
teaders, who have continuousty refused 1o cater for the essemtial
needs of its cilizens shersby thoroughly rubbishing their guaraneecd
right to respect of their human dignity, to still recain the fmunicy
clause wholesale and comlinue o accept the mundane excusc of
imsufficient resources o honour their sOCio-economic rights.

'[he courls must also through a proactive mierpretanion of
constitutional provisions do all il can to promote i realisation of the
socio-economic  rights of Migerians. Legal practitioners  should
equally endeavour L Feseet o the provisions of the African Charter,
which has been domesiicated in Nigeria, in this regard. A
combination of these efforts will doubrless assist in the Tesloraion
of the human dignity of the citizenry.

117, See “SERAP drags FU m UN [uman Rights Comumitiee over jambu fran”,
aviiilahle @l ErpssheA EREIR n'lgr:;':u.-::-lp."r.'_u-t:r-'gr:[at-—drnn_*:.-:?g-tu;_a-]-.nlrr.an-
ﬂgrlrﬁ-mmi‘.rcc-uwr-||Jl11]_:lj.'u-r.|:-.!r'l' (stating  thot  wemien  Wwasiage amnd
siphoning ol resources has resaited i Migerias inability o epswre e
jersediate Mulfilmen of the muniowm Gortenls ol economic and soctal rights
and failing to guarantce a life of dignity aml the. mininkn. comilions lur
cuhgistence for millinns ol its citizens)

115 A facr sdmiced by the Miniser of Mztional Manmng who i3 aquoted o2
gaying “Frople say that our sitgasion is 50 bad. Yes, it s bad.. " See Wigeria
ranks 142nd on 11D, skpre note 2
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ELECTRICITY ACCESS, POVERTY REDUCTION AND
HUMAN RIGHTS IN MNIGERIA

b}l

LA Odiase-Alegimenlen (Ph 1)

I ntroduction

The Vision 20: 2020 envisions Nigeria as one of the more developed
States in the near future.' This is expressed a8 ‘1o propel Nigeris
nto the league of e best IWenty cconomies in the world by year
2020.7 2 This vision is however hampered by the poverty of a large
percentage of her population’ Poverty reduction is cspecially
important in the circumstances. Singe electricity access cnalles self
employment by providing e facilities 10 crbance  prsductive
capacitics, a coimbination of elevtricity access and paverty reduction
policics and programmes could wark to enhance Productivity and
reduce poverty, Generally, no nalion has been shle to reduce its
poverly level without the use of eney Ly, especially elecurivity.* This
Is berause all poverty reducrion policies and programmes have

® Fatulty of Law, University nf Benin, Henin Ty

L. Vision 20: 203 ‘is 4 boow Erown devclopment plan for MNiseria It s
mbitions in the sense that i sees Migeria as one of the 20 develomed
countries by 2020, nine years from now The Idest Sovelopmiens indices dis
il however support this, Thus although it is among the fastest Elcnwing
ECImOrcs in Africa i 2000: (Sce the 2077 UNECA Regort), In erms of
development, the varions development reporls have it siiil Lagging behing
atber countries in torms of poverty A cavelopment.

2 Wision 20:2000: Report of the Hyman [Revelopenen: Working  Group,

(20099, g,

Ebeng, M., “The Structure of Uidwn Prverty in Migeria: The Cifabar

Municipulity eapericoce, * Grodopmd dpringer Netherfunds, Volume |2

sumber T (Tanuary, 1986). pus

4, “The Io'burg Memo - Fairness i g Fregile Wirld. " Memorziedum for the
World Summic vu Sustainable Developroent (WSSD), prosenied hy the
Heinzieh Dol Feandztion, Seeand editian 2002, Pt 28-H1. Soe alo ESMAP
W2 {akp, 2.
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aspects which are dependent on electricity sCCess. The Fnergy

Sector Management Assistance Programume

(ESMAL) nates:”
Modern Forms of energy such as clecimicity,
natural us, clean cooking fucls, amd mechanical
pUWEL arc newessary to mcrease the productiviry
af apricultare aml labor, improve the health of
the population. lower transaction and WHMsPart
coste,  amd  reduce  risks  through  betier
information. They therefore serve as a [ounda-
tion supporting & virmous cyile of growil

This is the rationale of advocating a right o electricity access to the
poor as a poverty reduction mechamsm.

Flectrivity and Poverty Heduction

As noted shove elegtricity is an essential input for SOLTH-ECOnOmIc
development,” The  imstitutional  and infrastructural mcapacity
aftecting the elcoiricity sector in Nigeria however resulis in chrosnic
clectricity undersupply and insdequate elecinification pspecially for
the poor. Thus despiie the increasing growih indices in the
country,” poverty is a major featre of the NELion’s  Conmimiic
pratile, Holistic nativnal development can however only he achieved

L]

Lncrgy Services for the Millennium Development Croals, WMIE ESMAFY

World Bank  wanw . eagspoorg, 2005 (9100100

&, Sihaz A B, Misra Meba and Sharoa Vivek, (20002 M Impact of Power Secior
Referm on Poor: A Case Study nf Sowth and. South East Asia”. Cnergy
Palicv Jetomad, Yelume 30, lsaes 1 1-12. 34-T3.

1. GDP por capita, current  ietcrnationa]  dollars iPPPs) CWorld  Bank
pstiviaresl, UM dara World Bank. Dai and Ssztistics, WDL GO, fe ATH
Chiine Dhatabases, [27], See also NEEDS 11, ar 2%,

&,  Alngagh thers is sl 2 foces on eil or developroent, recent EsrAic. dan

wisggest that the coonommy 1§ divessilying with the ‘Telecoms saclor eriaking

the Ol wml Cias sector which is now in sixth place aceording 1o RES 201U

satistics . Alrhough the economy s 00 4 growdh rindz this has howaewer ml

padueen (e natiomal poverty prefie substantiolly. This disonepaney can LS

apribpies o the locus of development dat on the maces indices ol the
ceonaary . Sec generally, NBS Social Statisiics daia For 2R
ad
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by umiting both the infrastructural aspects of the State as well as the
productive ahility of the cilizens,” and the singular resource that cam
provide this merger js electricing, The electricity supply shorlage
has however corailed the industrislization process which Wit
have provided emplayment. It also affects the poor sepments of the
society direcily by limiting their productivity which can be obtajned
through self employment: both of these 155UBS Worsen national
paverty. lo address these issues the Lovernment s prescotly
addressing electricily supply shortage through the new economic
direction of the Statc; this is hased on sectoral reform which is to
transform the sector from a public one 1o private providers of
electricity service via privatization. It 15 expected thae this will
mprove the problems of the sectar, especially electricity supply and
dccess o all Nigeria,

Access to Elcetricity in Nigeria

Access s not defined in the Flectric Power Sector Beform Act
{EPSEA), although Part 111 Section 32 (1} (b) enjouins 1he Naljonal
Electricity Regulatory Commission (NERCH? “ta Maximize access
to electricily  serviges, by promoting and facilitating consumer
conncetions o distribution systems in both rural and urban arcas."
However access as defined in the Oxtord Advanced earners
Dhctionary'® iz the oppatiunity or right’ to wse something,
Elecirivity access in effeut is the convergence of hoth the right and
Opportunity to use electricity, This right o use and opportunity hy
Way of proximity are determined or estimated vid the clectrificarion,

The problem of Gevelopment i Migerin 3% (har (heme has been a
concentration on kg projecls witloe addressing Whe issue of who are he
penple that would use such projects. This disconnpc gorA e estabiishmens
uf unsustainable whire elephant projects, which are useless e (e people s
are & drain oo resowsces, while oot comtributing to the growrls of the sovicey,

It An independen elecn Wity regulstony instinmion established tder Par 1T of
the EPSRA (20055,

Ll Mowever the Naional Teomon Empowernci and [Bevelopanen: Sirateay
{MEEDS) notws hat Migeria sequincs w0 Increase cleciriclty supply and
deiess in all. Sce NEEDS at p .62

L2, 7 edidion
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.
S ¢ in the form of proper connection o the public grd supply and
e affordabilicy aspoe which together constitule acuess. To enable
ectricity acvess cnhance paverty reduction Programmes, the poor
et have eleciricly aceess dl the same tme as such poverty
—suction intervention is made Addressing the right © electricity
woess will involve the electrification and affordability aspeeis.

Electrification
Elecirification is the physical connectinn of the consumer o the
public grid sysiedl. Tt reflects the oppomuiity via proximity that the
polential consumer enjoys relative to the facilities. The percentagce
of eleptrification of the State ig the intal number of connections
(both domestic amd non-<domestic) that are carricd oul inoa given
nme [rame. Electrification  can he an imporiant aspect of
development [or the State, #s it is one of the concrete evidence of
the growth of the State. according o Guant;
Despite  differences in some details, it appears
penerally assumed  that  clectrification benetits
development By contributing 10 improved education
aml health and supplying the services that bring
customers  in  the  formal  ecomodmy through
improved production.

Flectrification is usually dependent om adequate  statistics  for
planning. The clectrification policy in the Mational Electric Power
Policy (NEPPF),"* dewails the provision of clectricity access W all
citizens to enhance national development.™ According to Tully, pro-
poor elecirification sirategies could be in the form of connection or
COVETHEE TErgets n operating agresments, oF liberalizing operator
eniry to arcas not yet clecirified as well as fiscal incentives to the

15, Guant C.T.. “Llectrification [echoology and Processes oo mweet Econwormic
amd Social Ohyectives 1o Soachern  Africa.” unpublisbed  Ph.Dr Tls2ais,
Depariment of Flectrical Engincering University of Cape Town (May 2003).
w23, : .

4. Soetiom T Paticies of the Federal Govermment of MNigeria 19902007 po
AT-253,

15, This iz referped oo “Poatbinal awecss.”
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URETALOr to expanded infrastrucre Apparenly Nigeria
an Cindirect  electrification policy, since there  way o
requirement for the Siae 1o provide cleciricity to citizens This
policy was based oq indirect  electrification a5 there wag
articulated policy, nor any compulsion to elecirify, only that i
expected (hal mo potential Customer was rejected. Thic mplies
discretionary implementation of electrification an (he part of
National Eleetric Power Authority (NEPA) the monopoly elecrr
provider under a peneral national access policy due to importance
the sector as expressed in the Chapter 11 of the Constituriay " :
prescml clectrification pulicy encompasses 411 these snd s alee
National in scope, with e special problems of he poor ang
disadvantaged ryr poor recogmized under the Rugpal Elecirificarion
Fund (REF),™ It is assumed that the eleetrification policies progerly
implemented will reduce the natiomal K0% demand supply electricity
gap and 40% wrban clectricity pap_ " According w the World
Bank™ jn 3 tounlry with over 130 millign poople,  {other
demographic indices from 2004 o 2010, say 140, 150 or 159
million),” the Power Holding Company or Nigeria (PHCN) had
only 4.6 million customers in 20041 This however increased rg

15. Tully, § R, "The Comritution of 1 lymam Rights w1 Unjeersy Eirpy
Avoess ™ Jewrnal gf Iaterrasionm Human Rights, Volume <, lssue 3
(206), p. 525, Seer alsn Sihag A R, eral “Impact of Power Seemor Reform
o Poor: A Case Stody of South and Sourth Easi Az~ Hmergy Policy
Jewirnal, Volwme 30, Issoes 1112, (2002}, p 522,

11, Bee infra

I8, Established under Parg X ol the EPSRA ¢H05).

19 *Cowniry Analysis Briel, Nigeria, = Enerpy Informtiog Administrtion, U5
D parrtmcnt of Faieroy, Iamsuiry 202, availabile ar Bty fwewe pin,

2. Lucy Baker, “Critical voices on the world tenk and jnr Facilitaring wiioge
pawer? IFD policy influence i Migeria's EOCIEY RECIOC. ™ AT lysue availshie
il m'rw_hiﬂ!mwmdspmj:cr.wg. LR 08,

2. Bee 4 Fa:iBonk, Nigeriz, NBS Social Statisiies ata (INEY and UNDE
Cooantry Statistivs. -

2. About 1.5 million of these are unmetered o have defective metens. See
Restral Survey ap o, . 2223
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4+ 77 million homes in 2008, The new connections m the first
guarter ol 2008 were placed at 113,055 amd 74,836 in the second
guarter.”

Affordabifity

The sccond component of eleciricity awcess is affordability, which
relates o tarills and pricing.” The cost of connection to the grid is
part of the affordability of the electricity amd is directly related to
aecess, s withoul connection to the gnd there cannol be access.
The cost of producing cleciricity developing States is generally
hizh dug to importation of infrastruciure and technology. There are
aleo fewer consumers to spread the cost to. In addition privatization
further increases the cost of electricity services.”” The implication 1s
that this ingrease can harm the interest ot the poor. ¥ 1n addition,
since penerally eleciricity tanfls arc determined by the cost of
gencration and supply, where this is high, the price of the clectricity
will alsp be high: ineaning more price escalation. Although at
present the MYTOS includes 4 subsidy provided by the Smate o
ensure Lhe affordability of electricily; umder the reform; this will
however be withdrawn  gradually with the progress in the

33, “An Assessment of fhe Private Secsor in MNigeria” Repional Progrim on
Enterprise  Development, Africa Private Secior Department Samall  and
sedium Ganerprise Depariment, (RPED). p. 17

[Tndared Document tiled “NERC Seorecard 2008,7 p. 3. These hgures ane

however contradicled by the NREP statistics which pat the electrification

Fare in 200k at 2.5 million. See also “An Asscssment of the Privide Sector in

Migeria® Regional Progran on Enterprise Development, Alrica Privaie

Sectar Deparimeat Small and  Medusim Enterprise Departmet. (RPLEI).

ifured.

25. [Ihid.

26. Section 76 LPSRA.

27, Scetion 7&2110a) EFSHA.

2%, From Sovial Contras o Privee Contracts: The Privatization of Healrh,
Educaiun and Basic Tnfrastructure. Martm Luther Oui. Public Ageiwla.
(23/B/2003) Auora, at
hietp: ! Swewe W Bocialwinch .orgien/nnticias/nolicia_33.him 11 1R,

2%, Muli Yesr Tarifl Chatcr.

e
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privatization schedule for the eleciricity secrr, miking the price of
the commodity higher than i js presently.

Access to Electricity for the Poor
Access 1o adequate services such s clectricity  cohunces 1he
wellbeing  of af] the citizenry. reducing  unemplovicen:  and
Increasing proxluctivity, This Inprovement is more abvions in the
case of the poor, who live » marginal litesivle. Tn recognition of the
importance of electricity developrcnt, cleciricity was declarad as
ime of the heights of the Eoamoiny within the Constitution.® This
Was also reiterated in the Sccond National Development Plan of
974, Thus over |he years the federal povernment has heen solely
responsible for the eleciricity secior although the stares™ are yi5n
cmpowered o make laws ang provide electricity in areas of their
stales not covered by the natinnal Brid sysiem. " The access regimen
Operated what was can be referrpd 0 a5 a2 national access
programmc. There has however heer msufficient capacity which
relards general aceess 1o electricity, * thuy the Nigerian Renewsahle
Eleciricity  Policy (NREP) had noted in TCSPECE 1o acicess 1o
clectricity in Niperia thar:

Access o clectricity services s low. About 60 percent

of the population - Over &) million peiple are not

served with electricity. Per Lapita  consumiption of

cleciricity is approximarely 100KWh apainst 4500k Wh,

1934 kWh and 1379xWh in South Africa, Brasil ang

China, respectively, Ulnder g3 DUSINESs-55 wsaa)

seenario, the proportion of Nigerians without access to

3. ‘I'nis 15 under the pulicy of “commanting lefche: of the BN eomeinlsd
M Seclion 16 () () of the 1990 Covistthutiom,

M. Stase' in indigal cipitals refer W country while if s writen with 3 small
lether i pefors qo the sipics within the counrry: g5 i Eda L.

A2, Sections 13 and 14 of the secomd Schedule ol the Constiigon condor rizlirs
i reapegt of efectticity lepislaon amd provision for the federal and seares
Fespective]y,

13, NBS Social Sristice Dass (20090, g 21735,
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clectricity services will continue 10 increase over time,

i
This implies that the poot must be wldressed directly w cnable them
Rave access to clectricily for an inclusive development process
With respect to the rural poor e rural clectrification hoards (REB)
wave traditiomally been the plaform on which they have heen
srovided clegtricity access.™ These have however also deteriorated
m supplying elecricity to the rural arcas as NEPA mok over the
sesponstbality to provide cleairicily under the national access policy.
The assumption in the case of the urban poor is thar sinee the urhan
areas have clectricity infrastocture then the poor in the urban sreas
Bave electricity, However the existing situation is that the urban
soor also lack adequate electrivity services, duc w policies which
focus on Maximum Demand (MDY customers in the urban nich
saclaves also called Government Bescrve Areas (GRA) and the
dustrial areas. 1hus while heing surrounded by the electricity
mirastructure the poor areas, which do not yield much revenue are
mostlv relegated o emoying "Brownouls' or “half current’ gs 1l s
colloquially referred to, if they are supplied clectricity at all.™

Development/Poverty Redoction Rights and Electricity
Access as a “Right’
An important aspect of the right o developmenl s poverty
seduction on the international scene is the Millennium Development
Goals {MDGs). The United Nations General Assembly Resolution
wa the United Nations Millennium Declaration (20000 which set up
e MDGs reflects the joinder of economics and human rights and
ghdresses specific issues of, development. It was adopled in
September 2000 aml states inrer alia that;
The Millennium Development Goals commit  the
internutional community w an expanded vision of

Migerian Renewible Blecrricity Policy Guidelines. (NRER), (2006} p &
It showld ‘e poted thiar these are also not very fanctional.
It is ooly far tn note here thal the mtions poor clectriviey capseily affects ol
Migerizns  altlwugh the poor sutler more.
Milleaniumi Develnpment Declaration, hirpe!araew MIHG! (30 2008)
FF
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development, one tha Vigorously promorcs human
development as iy key w suslaining social and
COOMOIMIc progress in ull countrics, and recognizes
the importance of creating a glabal parinership for
development. The goals  hyve been Commonly
dccepted as a framework for measuring developmen)
progress, ¥

The Agreement vampcls developing States 1y implement rem
Programmes 1o cnsure rthat (heir pour are co-opled intg
development process. To Ensire fat these programmes
complied with by the implementing States, it IMCOIPOTAEs @ revi
mechanism. The major-aim of the MDG’s was o address spme
the elffects of paverty on the poor and vulpersple SCRIMCRLs
sociely, ™ Although not couched o the language of Hyman Righis
the goals are nonetheless to be implemented by Stares.

Ihis &5 made possible as the MDG's consists of SOV
feastirable human development indices 1o he achicved by a tirge
date of 2015, The mast imporiant objectjve being: to halve the
proportion of pepple living on less than S # day by 2015 apd
achicving significant Improvement in the lives of af least 100 million
slum dwellers hy 2020,

I8, ihid

3%, Issues conngcted 1o Peverty inchude. high incidence of HIVYALDS a5 a resyly
of vilnersbility coupied with risky behavinur; lack of jealth vare due g
BAmGaUre o dissises an inability o buwy driigs; frequen: pregisncles from
Ik of birth comrol ang CONscquent muderas] and chiid M Ldiny ;Mg
educarion of gicds due o Lack of money which leads 10 making « chnjee b
s the male child 16 school. dye 12 genier prefercice an high drapour
Taes for slum basced children: Provide cooployinent throuph enabloment,
among aihier things, are addrese) by the MIDG's and ape directdy impacied
BY eleciricily acress,

#0. Elecirivity is considered 1 be iofrasiructural development oot human
development perlups tiis is Wiy it was nod ineluded in the MDDy,

4l. “Halving wortd poverty by FS: economic EIOwth, equity and security;
Floww can waorld Poverty ke halved by 20157 Amthors: DFID Publishes-
Deparutent  fry Inlernarional Developmenr, 1K, 200 &l
hi(p:.-';'ﬂf:‘-d_gm-_uJ.-.-'|:-ub;ﬂJ:~.-'tspe;;m:-nm;_pdr'
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The cight goals of the MDGs address specific development IsHUes
refating to  poverty  cramdication. ? The goasls have heen
mstivutionalized by incorporating them ime the Medium Terny
Expendilure Framework (MTEF} of Nigeria; in the Migerian
Poverty Reduction Strategy Paper (PRSPYF as well as in the
Mational, stae and local government versions of the National
Feonomic Empowerment Development programmie (NEEDS), this
< (he WEEDS 1 (2001) and NEEDS 2 (2004}, They have also been
el 10 access (o international lunding, thus increasing the likelihood
of their heing achieved * Implementation of the goals n Nigeria is
coordinated by the Oifice of the Senior Special Assistant Lo the
President on the Millenmium Development Goals, (OSSAP).™ Due
w0 the capital and technology intensive nature of electricity the
Inrermutional Development Parmers (IDP's) are assisting Nigeria
with cleciricity acvess especially Lo the rural areas. " This i3
mplemented in association with programmes such as the Migerian
Energy Development Programme (NEDF) and the Environmental
and  Social Management  Framework  (ESME).  an ESMAD
programme also implemented by the World Bank for clectricity
acoess. (nhers include the ‘Global TEnergy-Poverty Fumd’
dishursement of 250 — 300 million dollars per annum to leverage 3-
% hillion dellars per annwm till 2030 o provide universil dccess 10

42, Millengiurn Development Beciaraton. thed.

431, Poverly Kodocton  Stategy Papers (PREPs)  depbor e gounicy's
mecroeccanaic, siractaral, and sockal policies [or growlh aml poverty
rediction. They alsn include demails of sources of exlernil funding and
specific project financing. They ase prepared Ty memmber conmrics with
wide consultation with stakebobders and stalf of the develipiment pariners,
the TFDs, Thev arc reviewes) annually aod are updacesd every LLES Vears,

44 Mial, K., “Securing Erergy Aceess [ur the Poor: 13 i1 Feasihle st
Artainubie®” Policy Puper (Tolicy Advisor on e Luszinahle  Erespy
Programane Envirooment and Energy GroupBDE UNDFL New York 20
Avpus 2T,

4% The MIMG's are also inciuded inothe osher national plan docunsents such as
MELEDS, SEEDE and LEEDS.

4. Rijal. K. ihid.

%
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modern encrgy services for all: wnd (he UNDP *Eneray A
Capacity  Developmen Facility’ aimed 2 BSSISHNE  COuntriss
mainsireaming the Pior's VIErgY acecss considerations i &
based  Nationa] Pevelopmem Stratcpies and Paveriy Be
Strategies and  budgetary  processes ¥ Some  individual
Countrics are afso involved in providing funding for pleg
dccess for the Poor. Agp example is the Deparimen) for Internati
Development (DFID) assisinpe n respect of electrivity access
the poor.” However (hese Pragrammes do ol perceive clectri
deiess a3 human righs although interestingly enough, all the g
of the MDGs depend on electricity for optimum aclievernent,
Thus  despite 15 TeCogmition as a facilitator of develop
electricity was not captured in the MDG's.™ This aversight aff
the provision of cleciricity infrastructure and SCIVives as parl of
attainable gouls angd development indices of the MDGs
Mmegsured in 2013,

Apart from the internationg] aspect of electricity access. it s
necessary that the Srate provides electricity 1o the poor. Thus it is
advocated tha electricity acoess rights will epable the Siate ELEH
th poor even hough it can no longer provide emplovment for 4l
directlv.™ This king of preferential Ireatment for (he DN g
reiterated in Scetion 76 (23 of the EPSRA which SAVE;

7. Ihid.

il

9. DEID: Bringing  Power g Migeria's  people PLEsS  sudy),
h::n-.-'_f-a.'m-,'.dr'iﬂ.g:ﬁ'.||ﬂhiutﬁa-mmf.';|5bﬂlud'.cﬁ.";’,th}'?r.-'h:':_gc:uia-pnwur-
SECLor L e 2114,

50, See Bemerally) “Encrgy Services fur the Filicniniung Devetopinent Cingls »
LND ESMAP World Bank. MWW pEOap org, WS, (2407 LA,

AL Energv provision has been recognized g5 a rght o some iternational
ducuments, it is however got speified in rhe MING'5 0 such.

A2 Karckes, Siephes, Kinuni, John ang Ongumi, Oscar, "1raf Fepor) on
Energy avcess amee the Urhan and Peri-Lirben Poor i1 Kenyz. " Propced
for Global Metwnrk on Encrgy frr Sustainzhle Developent (GMESD
"Urhan and Peri [ithan Encrpy Acpess® Working {iroup - [ The e
Stunlyl Hy Eneray Eovicoamen il Developient Netwnck for Afiies
TAVREPRER: T W ap 42,
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Nolwithsianding subseution (27 (2) af this Section,
im  establisning  taritf methodologies  the
Commission may differentiate among COnEINErs
on the basis of differences in total electricity
consumption, the ime periods  on which
lectricity is consumed, load faciors, power
factors, voltage levels, location within the country
and other such criteria as may affect the cost of
providing a service and may allow @ lileline tarift
for some CONSUTETS.

Thiz is @ comprehensive provision and is in line  with
recommendations that there should be a differential - conswmer
estment of lower rates for the poor and subsidics for their
electricity consumptiog or connection. s

Electricity as Human Right?

Aparl from the facl of electricity accoss as a requirement for
poverty reductiom and  devclopment, electricity access has been
addressed s a buman right in international law.™ While it is
difficulr to classify the resource in the category af political "Rights’
it may he termed a socio-economic Tight or cven a development”
rght. In fact the Jo'burg Memo™ is of the view that encrgy
{eleciricity) is one ab the facilitiiors of an cmpowered  life.
Accordingly, energy/electricity rights can alsu he placed in the

category of what are termed “Livelihood Rights' which are w assisl
in eradication of poverty, by cmpbwering the poor live 3

S

5.
2
3.

Tully, 5 R, “The Cuprributon of Human Rights 16 Universal Energy
ancese.” Jowenal of fneernational Himngn Rights, Violome 4. lssoe 3
(I06), p.o 535 foc also Sihag A R, & af., “linpact of Power Sevine Relorn
om Poor: A Case Study of South and Soull Eace Asia”. Energy Cofice
Tawernal, Volume 30, Lssacs 11-12. {2002), p 522,

Sep penerally. Tuily, 5.H. ibid,

Kifal, K. il

“Tne Jo'burg Mems - Faimmess in a Fragile World, ! Memorasdum for the
Warld St oo Susiainable Development presented by e Heinrich Bl
Foundaiion Scoom! edition 2002, pp. 28-30
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wimough electricity rights bave not becn specifically auaraniesd by
swemy countries, there are however such coumnies as France,"
Laos. ™ Indiz and South Africa,™ as well as the Associstion of South
Fastern Asian Mations (ASEAN) Staccs,*! winch covch their
Sectricity provision as an implicit right o the citizens. Tn Nigeria,
although the Constitution in Chapter 1 has enunciated some social
rights Tor the citizens of Nigeris, however these riphts arc nol
justiciable, This means tha: they cannot e enforced by the members
of the society.” The Nigerian courts have also shied away Tnom
imposing on the State a duty to provide amenities (0 s citizens,™
This is a distinction from the way the Indian and Pakistani courts
have perceived the operation of their Comstitution’s which are
similar to that of Nigeria. While the Indian and Fakistam

Al Magicle | oof the Frepch Flectricity Ad (2LED,

62 Preamble to the Laos Blooriciny Law. Mo, 02 97NAL 24/ {1947)

63, 16 Blocrricity sl 91 of D087 4 LO(T) (1981 (5. AfT.). Semoalso the Souwh
African Electrictly-loe All programme, whicl is connected wilh the States
pulitical conversion from apartheid o o democracy in dhe eighnes. The
nhiectives of the Mational Electrification Forwm: were incorporsiel mis the
watbonal Elecirification Programme in 1994, Guant, opei p.234. This right
nas heen recosmized by the Soath Alrticin Coostintional court o U cascy
Gowernment o) the Repiblic of Somb Afnca v Grootboom (11) RCLR, 1168
and by she South African High Coun b Mazibako v Cily ol Jolannesburg &
@, Case .06/ 13365, High Court of South Afrca.

&1, Sce the Asian DPevelopment Bank, Lnergy for All Docurnen

65 Socto-Beonomic Rights and Accountahilicy Project (SERAY) v The Foderal
Republic of Nigeria as first defendant and the Universal Basic Education
Commissicn  (UBEC) as  scennd  delemdamt;  in Suit M
ECW/CCIIUDAOT. at fest msance and BOW/ICCITAPP L2 o
appeal. In the judment of Movomber 30, 2010 the Commurity Courl of
Justice of ECOWAS has hovwever hedd than (he sight oo cducasion ay wecluded
i Acticle 17 of the Afriean Childs Rights Act, Scetion 15 of the Migenin
Childs Rights Act (30013 and Section 15 of the Universal Basic Educalion
Aot ¥ G5 himiing, on Wigeria, IUorezmdns e be osecn it the other o
justicable cights an the Constitation can similarly be imported ole 1he
nation’s jodivial landscape through this mesms.

. The revent case of Jonzh Gbemee v Shell Peirolcam Development Coanpaity
(SPDCI, FHCRACEANS {unreported), however seems to poiol o fhe slsift
in realization of e Wigcriam courts o rights in Chapter 11 of the
Constiletion are of imaar.
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Constitution's glso did not make sogjal righis justiciable. towever
this has not stopped their coures from ECrtaming sagrieved Indjag™
aml Pakistani™ citizens from claiming their social righs, Perhaps
the hackgrowsd of e Nigerian Stares expericnce af revepge
incapacity is the bagis of this sutlook. The South AfTican approach
Was via a direct ang expansive Seate-wide Mational Elecirification
Programme® Jod by the State owned cleciricity wility ESKoOM.
Electricity rights have nor been  specifically Buaranived by in
Nigeria, howewver I Section TH4Y of the EPSEA, NERC i
smpawered o impose on e OPeTAOr A condition o electrify cerrain
dreas. Although as pored earlier, electricity access tonnates & right:
however (he conthict  post Privatization, iy it f:!u:rrjuil_'g.r i
perceived as a natingal development right as opposed to individug|
dccess right. The problem is thar this right which can he located
wilh Chapter 11 of (he wxtant Constitution cannm e individually
enforeed in Nigeria, unlike in ather jurisdicrinns, ™

A major problem of a Siae wide individual electricity access
tights programme in Nigeria is the cost implication, which limiws the
States CAPZCIY 10 fund such g Frogramme. This siation iy
compoynded by the lack of polincal pover of the poor who are
imable to ensure tha Programmes bencfiting them are implemented
by the Siate. However. countrics have in the light of the negative
qualitics of their Ongoing privatisation/reform PIOETRMmMEs made
diempts W ensure that there are PEavisions which carefully ensure
that the poor are provided for within the framewark of the various
reform  programmes that  arg boing  implemented Thuy  the
implication of reform 15 that there is a shif from human/sacial

67, Bee: Minerva Milly v Linion of i [1930]: MC Mehts + Uivion of Indiy
[19239] AT Tnglig Report {AIR) 8C TEG-Trwdia:

08, Shels Zin v Water and Mooy evelioprmen) Authority (WR APAY PLA 1064
S0 Al

0. Guant, Of ol al 22 1w called the “Eleciriciie far a1 Froziimme and
CONENced in 199

0. AESEAN couniries aod South Adrica refer 1 clecirification js a right npder
their “Electricity for " Programines. ln adduion Pakisiun ang Tiian
Courts alluwr silizens 1o fight tnosue the Szie under their own Pundamenta!
Drirevtives Chapters ol their Cronshitetions; See sy
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sghts approach t access which requirgs that the State implement
& right; to & comsumer right which is to be enforced by the
sdependent regulator, NERC, in this particular instance, To be fair
sowever, the EPSRA  ncorporales both a roral and consumer
sssistance fund ie. The Power Consumer Assisance Fumd (PCATF)
o the Rural Elecirification Fund (REF). 1o remedy problems (accd
by some cafcguries of poor customers in socessing electricity, These
consumer rights otiented funds are o be administerel by NERC.
This however talls shoer of electricity access rights in the mould of
the Laos Eleciricity Law for instance.
in the view of Socialwork, the privaiisation of electricily and

sther general services is a failure of the social contract that regquires
the State provides for its citizens. "Lhus when the State privatizes i
effectively apandons its duty o pronvide these services  and
consequently abandons it citizens to private seclor service providers
who wview (hem o terms of profit and loss. They now in this WIsE
that:

.Current poliey trends suggest that the social

coniract-ar even the potentdsl for a future social

comacl-is being  replaced by privatc  contracts

helween governments and providers. Citizens with

rights  to  demand accountabiliy  are being

ransfurmed inlo mere consumers who are, at best,

indircot parties W conmacis. The implicalions for

aovess and affordalality pur peivare provigion o thie

heart of the debate over fuaman rights. B

This is u cardinal lapse within the retorm programrne that can only
he redoemead by the State using allernative mEans w ensure that the
pour arc adequately provided for. Although therc are presently
cubeidies in the electricity power sector, these subsidies are hrwever
nat clearly stipulared as being pro-pooc 4s they are enjoved by all

71, Emphasis mine, 20030825 From Lecial Contrset o Privare Contracta: The
Peinaiisation of Health, Fducation and Basic Infrastrucmiee. Martin Lather
i, Pralnlic Apendn i Acersl e
B e sociabwalch argfenne s netek 33, him peecssed on 11BAR
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fpture  of iostimcional  and  infrastructural | capacily of
S PHON has affected electricity supply to all Nigerians.

er this scarcity of electricity alfects the poor maore. Thus
e their proximity and connection to the grid is no guaramiee of
Secification or dccess 1o electricity, The istue of non-
setrificarion of the poar is also political in nature, as Lthe Stage has
ased 10 make provisions in the law on electricity access for all
Segeriams of ¢ven just those thal are poar. In addition eleetrification
st access are limited due o unavailability of slegquate statistics for
slanming for electrification for particular sepmenis ol e socicty
sach as the poor.

The reform of the eleciricity scctor adversely affects the
srovision of electricily W the poor due o the conceniration on profil
by the private operators. Although the inlernational community 15
assisting in the funding of the electricily reform and  access
programmes, there s still limited electeiciy supply to all Nigerians,
especially the poor. Although the old policy fior access was indirect
in nature, it advoecated national access rights even though 1his could
not be enforced by the citizens directly. The new pelicy under the
EPSILA iy access through the new pperalors as a consumer right snd
not human tight. This will require that the NERC sy the sector
regulator is able w enforce the standards as enunciated in the
EFSEA.

However in Nigerid despite the everarching need to ensure thal
there i3 better  electricity  supply  amd  the provisions o the
Constilution on cconemic rights, there is evidently oo provision in
any law that the poor can rely om as providing them clectricily
access. Although the reform programme also provides subsidies
through the MYTO, this will be withdrawn at the completion of the
reform. Tn addition the provisions in the TEPsRA on constmer
protection although fmportant are mot extensive enough. A better
uplion however is to ensute that the counlry perceivies elecirification
as @ right to the citizens especially the poor as Is dume in other
countrics, Although this has & seripus implicanon for cost. il s
awlvocared that the cost could be offset hy the existing REF and

axs
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PUAF a5 established in the EFSRA. Finally, it is noped b
intention of the State to develop will elearly he retarded by the
Provision of electricity mw g larpe segment of the population-the
and dizadvantaged, it no direc) intervention is made on their
by the Stare,

8




EXEMPTIONS AND THE PUBLIC INTEFREST UNDER THE
FREEDOM OF INFORMATION ACT, 2011

m.

Prof. Deii Adelunle’

I ntroduction

The right of access o informalion derves rom the guarantess of
frecdom of expression found in Arhcle 19 of the Universal
Declargtion on Human Rights (1948), and in the case of Migoria 1%
1o he found in Section 39 of the Constimtion of the Federal Republic
of Wigeria, 1999'. Tmplementation calls for all public institutions m
Lake Tave secure reconds in easily accessible lormat.

After more than a decade of lepislative horsearading and
Pickering, the Freedom of Information Act 2011 (Fola) was passed
by the Nutional Assembly in Febroary 24 201 1. It was assented to
by President Goodluck Jomathan less on May 28 ol the same year,
The FolA secks o engender the culere of ransparency aml
qeenuntability in the business of goverament, Under the Act the
Attorney Ceneral of the Federation and Minister of Justice 8
primarily entrusted with the responsibility for ensuring that the
provisions of the Act are observed by all public nstimtions.

The FolA can also be seen in the contcxt of transparent and
accouniable govermanee. The concept of freedom of information has
4 strong link with anti-corropren strategies. Thus Article 10 of the
1IN Convention against Corruption’ states that:

3 to combai corruption, each (member State) shall, in
accardunce with the fundamental principles of its domestic law, take

Besearch Prolessos and Direvior of Souties, Ripgerian Imstitule of Advanced
Lazgal Sradies

[ 1999 Constitution reprinted ax Cap C 25 LEN 2004

The United Mainng Convenlion Against Copraprion (UNCACH was adopled
by the United Nations General Assembly by resolution 3804 ol 2 Chotaber,
MNE. T entered imo foree on 1 December, 205, and 35 the Tirst Jogaily
inding imernatinnal ang-cornion el
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such measurcs as may he nevessary (o cnhance transparency in s
public  admindsication, melucing with repard w s O SAnizATIOn,
funetioning and decision making processes and take measures for
ta) Advpting procedures or regulaiions allowing members
of the gencral public to obiain, where appropriate,
information on the  organization, tunctioning “and
decision making processes of its public sdministration
and, with duc regard for the protection of privaey and
personal data, on decisions and lesal acts thar concern
members of the public;

{b) Smmplifying  admiinistrative procedures,  where
apprépriale, in order to lacilitate public access to the
competent decision-making authorities: and

(¢} Publishing informativn, (including) pericklic repurts on
the risk of corruptien in its public adrministralion

section 1 of the Freedomn of Information Act guaraniees a right of
aceess to information whether written or not which is o he custody
of a public apency or official. An applicant under the Act need not
demonstrate smy specific interest in the mformation being applied
for and the right is enforceable by summary procesdings in court.

Disclosure Regime
The obligation to disclose is bith proactive and respuensive. Section
2 of the Act for instance, requires 1hat a public instiomion shall
OrEanise IS records in a manner thar makes them accessible to the
jrublic as well as publishing information uzing multimedia formars
(e prin, clectromic and onlinel. With regard o the FESpONSive
mandate, an instittion is by virue of section 4 of the FOTA obliged
o provide information within 7 days of recelving an applicalion
from any member of the public requesimg information wider the
conrol or custody of the institetion. The wionglul refusal of access
is an offence punishable with a fine of NS00, 00000,

Such information relates 10 adminisirative., managemenl and
operational recorly g -

A




Eveniony e the Paldic Interest inder the Freedodt af
ffurentsion Ao, 2001

tu) a deseription of the arganization and Tesponsibilities of 1he
imstitetion  including  detsils of  the programmes and
fanclions of each division, branch and department of the
nsLituticn;
(b1 list of all manuals used by employees;
ity a descripton of docoments containing  final opimons
meluding concurring amd disseniing opimions a3 well 45
orders made in the adjudication of cases;
(dy doturnents conlainlng -
| wiatements and interpretations of policy which have
been adopted by the instination,
i, the names, saluries, titles, and Jates of employment af
all employees and officers of the insitation;
i the name of every official snd the fmal records of
voting in all proceedings of e MALITUTion;

Public instioutions are all anthorities  whether executive.
legislative or judicial agencies, ministries, and cxira-ministerial
departments of the government, opether with all corporations
established by law and 3ll companies in which governmenl has a
controlling interest, and private companics pilizing public fumds,
providing public scrvices or perf prming public functions
These pravisions reinforce the concept that open governmenl is the
cornerstone of democracy,

Exemptions and the Right of Access

(learly a lack of will on the part of public ofticers (o shift from a
culture of secrcey under ke Official Secrets Act! 1 one of
transparency s an ohbvious constraint, The Offcial Secrets Act,
(0SA)} and the FolA have different objectives. The former Is
concerned with securing public safely by restricting the disclosure
of classified or securily related information while the latrer seeks to
make public records amd informetion more frecly available, in a

1. Cap O3 LEN 2064
il
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manner consistent with the puhlic Interest and e proteciion of
PETEN] privacy, Any Inconzistency between the FolA and the 0S4
shold ordinarily he resolved in favour of the FolA i aceordance
with the well known cannon of STMOTY interpretation har » fanes
statute prevails where there s Incunsistency between fw stalutes

This is put beyond controversy by virtue of sections 1. 27 and 28 of
the FolA.

Seetion 1 i particular establishes the right of amy PUTSOn i
ACCess O request information which 5 in the tustody of any public
official or instinuion notwithstanding anything contained i any
other Act. It further provides thar an applicant under the Act need
not demanstrate any specific inferes) in the informationg being
applicd for and that the Person has a right (o insjme Procecdings in
the Court 1o compel any public institgtion 1o comply with the
Provisions of the FolA. Qe of fhe ways by which MDAs can
effectively manage the disclusure repime is to designate information
units and officers tasked with the responsihility 1o receive amg
respnd 1o requests in addition to overseeing the proactive duties of
the relevani qHEency.

This chapter however focuses on the namre of CXEmptions
permitted umider the Act amd the fear that they can be used 1o
[rustrate legitimale requests. One of the mast controversial aspects
of FOI law relate 1o exemptions.  Exemptions scek (o prihibit
disclosure of information thag may conpromise imporant interests
such as  nationa| SeCurity,  confidential  husiness information,
personal information and e internal delibcrative process of
EOvermment agencies before final decisinns are reached.  'While
there is no doubt thar EXCIPLions are necessary, the unprincipled
use ol exemprions can cHlectively undermine the objuctive of FOI
law, particularly, where they are o broad or confer too much
discretion on agencies,

The Exemiptions

Exempions under the FolA arc generally of 1wo types - ahsolue
and qualified,  thus by vire of SCCion 26 the Act does ot apply
-

¥
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Exemptions aud the MPlic Diece st iinaer thee Frogien of
Infrnaarion Ay 2004

() Published material or material available for sale w the
public

(bt Library or museum material made ot acquired and
preserved solely fer public reference or  exhibition
purposcs; ar

i) Material placed in the National Library, National
pmseun or non-public section of the MNatonal Archives
uf Miperiz on behalf of any person or T 2AnIZ AL
ather than government or @ public insliuton,

Sectinns 11 - 19 af the TOIA outine the following qualified
EXCIIPLIONS

(@) imjury to Tnternauonal affaies amd the defence of
Migeria (5.11)

(b} protection of ongoing ot proposed law enforcement
measures, investigations and procoedings (5, 12}

(¢} protection of personal information save where the
person to whom the information relawes conscnls Of
where the information is in the publicly availahle. {s.
14)

(d) procction of comunercial inrerests €., trade sevrets,
shird party interests in negotiation environmental
surveys or tests of bids for a tender (5. 13)

{e} Prescrvation of professional and orher privileges under
the law (s 161 the public institetion has discretion w
deny or disclose (5. 14)

(T Rogearch or course materials prepared by faculty
members (of an educational institution?) {5, 17

(g] Fxemption in relation o certain records cog. 188
queslions Or eXAmination of scoring scheme; huilding
plans of private of designaled security installations:
litrary circulation (5. 19)

In all cases of qualified exemptions (he public institution shall
disclose the infornution roguested for it (i} disclosure would he in
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the puhlic interps and (i} if 1he public ineres i the disd
Clearly otweighs the injury to Ay of the interess ot i
seclions 1] — 19 of the Act. Where (he Pubtlic institution deqerss
that disclosure will nop be im the public INTETest or that fhe
Interest in favour of disclosure does not sulficienty out-weiph
Mubhic interest 1 sfepvard the interests outlined in 4Ny par
vise tovered by the ahgye provisions, i may:
il Refnse e FEUEst in accordsance wit section 7
Act: ar
) Consider whyther there 15 some HOn-exempled
of the informarion Covered by the reques) wh
van be severad from (he exempled part,

The decision of the public institution is gor fnal as section 20
provides that an applican ay apply wr court fop Judicial review of
the decision within 30 days, The pous of proving that Infurmation
talls within 4n0¥y parlicular EXEMPLON resis on the Public insiiniion

What is involved in detumﬁning Public interes?
The term “pubtic interest™ js not defined n the Act. This seems o
b a feature iy many FOTAS and own much 1 the fuer (hag publig
mteres! is “an inhcrently dvramic COMCEPET which 15 grounded in
Practice and decisions of EOVErIInent. It however remiains g vague
Concept and ss Lorg Hailsharn ohservey mare than 30 veary ago,
“the calegories of Public interest are pog closed. ™ In Niperiag
Jurisprudence the erm  “public  interes™ his  atiracted Judiciaf
Comment in ai least four Tespective areas which hivaever offer litrfe
assistance in the contex of FOT disclosures Thesc arcas are -
L. In terms of FCVOCRtion of a right of occupancy foy uverTiding
public interest under the [ Use Aer*
2. Exercise of the Consimtional powers of the  Attoraey
Cieneral of the federation or 4 State over puhlje Prosecutiong
For crime in the puhblic inleres®

4. e Doy Mestiewnat Foefery for rhe Prevestian of Crueiey do Chitdien F AR
AC T m 230
9. Cap IS LFN 2y
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Frewmpions o e Public feferest wrder e Freedom af
Informanign Aer, 2001

3 “The consideration of the public interest n the removal of an
appoiniee; and

4. The congept of public merest Hurman rights litigation as a
pesponse to the coneept of locus stamch’

As the jurisprudence of the FOLA 15 still very much m s
infincy guidancs on the ey attribules ol public interest can best b
gained by how mhese mamses have been dealt with in other climes
with =mnitar  legislation. The UK Freedom of Information
Awarcness Guidance No, 3 provides some paramedlers in gvaluating
what disclosures are or are not in the public interest.

The first point 1 aote under the exemplions scheme of the
FOLA fs that there must he some public interest element in the
disclosure, This has been explained as carying some hencfit o the
puhlic as distinct from arousing public curiosity or amuscinent.
Thus while it is in the public interest for example that hispritals are
evenly spread the fact that a locul celehrity is Teeeiving tredlment in
a hospital is probably not. The second point is that thers can be 1o
room for gengralizations. Every casc has to be determined on the
peculiar cirenmstances and the contlicting interests weighed. The
isene requires delicate balancing of the public interest in favour of
disclosure aml the public interest against it

& Sew section 174 1999 Constitetion of FRM

7. %ee parperaph 3 (e} of e Purstarenty! Mumen Rights Enfercemnent Butes
MR fssued pursiant o the powers comferred on the Chiiel’ Justice of Migeria
I section 46020 af the Constination of the Federal Repablic of Nigeria.
|9g9; Public iorerest includes (e interesi of Migerisn Sociely or o any
seoment of it i promoting fwman rights acd advarcmg human rights Law-
Se Orpder | Rule 2, 200% Rules.  Public inlercl liligtion was popularized
by the cpisiclary jurisdiction of (e Indin Swprome court for a discussion
ot some of these cazes s Adekuile, Defic *Tusticiabelicy ol S n-conmie
ziglts in (e Constivation and he Political Question Docirive™ in Azinge
Epiphany and Owasansye Buolii {Eds) Serciobitny ang Loaiineionmiss
Afl Ecomonse analysis af Lav (20100 NIALS p. 6l

B April 2006 Published by fne UK Informetann Coannission,
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Seeondly the competing interesis m e considercd are the
interest favouring disclosyre agamst the public (rather than pri
interest tavouring the withlilding of information, There will
be o private interest i withholding informarion which would
inconipelence on the part of or CorTuprion  within the
Authorily  or which would simply  cause embarrassment 1o
authority. However, the public imerest will favour ALCOLLNLY
aml pood adminisizasion dmig it s this interest that must be wei
against the public intercst in nat disclosing the information.
course, there will he many oceasions when public and pri
interests coincide, Fven where Privae inferests are being prot
a5 in-section 14 of the Act there iy clearly a public interest ele
mvolved e, thar individual rights within the framework
constitutional order be protected.

It may sometimes be argued that information 15 00 complic
for the applicant 1o underscand or that disclosure might misinform
the public because it is incomplele (for instance becayse the
Information consists of 4 policy recommendation that was e
followed), Neither of these are good grounds for refusal of s
request, If an authority fears that information disclossd may be
misleading, the solution is to five some explanation or to put e
information into & proper contest rather than to withhold it

Consider also in relation 1o section I2(1} (2} of the At (which
relates 10 exemption in the interest of effective law enforcementy 4
request for;

(@) The names and number of citizens under detention for

suspecled terrorist activitics

(2 The names and number of citizens under investigation tor

LCTTOISL ACtiviliey

() The banks in which funds suspeected 1o be terrorist funds

have heen frozen

In our view information or disclosure officers  should iy
rendering a decision on a redquest, demonstrate thar they have
considered and carelully weighed these interests hefore coming o a



Exengeions and the Mihiic Inferest wselsi e Presdiom of
Information Aot 2000

S-cision. In this regand it i3 desirable that every decision should
SRV
iay ATl the circumstances that have boen considerad
(by The specilic public ngercst against disclosure i the
particular case and e weight aecorded it :
(¢} The specific public imerest in favour of disclosure and the
weipht sccordal it
{d) The considerations given o the timescales in terms of
necessity antl  proportionality aml whether there are
circumstances Tor severance

Wiiat are the faciors in favour of disclosare? It is not enough al
this stage to glibly rely on seneral notions of accountability and
demucratic stability. The particulariy of disclosure is JusL as cogent
s thal for non disclosure, although the Act leans in favour of
disclosure. The following have boen identified as public mierest
Eycrars that would enceurage the disclosure ol information and
wlich have to be balanced apainsi the considerations of public
inierest caprured in the exemptions:

ja) Furthering the understanding of and participation in the

public debate of 1ssues of the day, This factor would come
inco play if disclosure would allow a mare mmformed dehate
ol issues under consideration by the Crovernmenl or 4 local
authoricy, Thus in the Australlan case of O, Wealth ef
Austratia vs Fairfax B the couort said “it is unacceptable
in our democratic socicty that there should be 4 TESLrAInt
the publication of information relaling o government when
the oaly vice of that information is that it enabled the
public 10 discuss reyview and criticize government’s action”
ib) Promoting  accountability apid  wransparency by  public
authoritics  for decisions  (aken by  them. Placing an
ohligation on authorities and allicials to provide reasoned

Yy, (19BL)32 ALR 485
77
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explanations for decisions mads will froproe the quahity of
decisions and adminisiration.

(¢} Promading aceountahiliy and ransparency in the spending:
of public meney, The public inlercst iy likely to be served,
for instance in the conlext of private seotor delivery of
pubii services, if the disclosure of

(d) Tmformation ensurcs greaer competition and betier value
for maney that is public. Disclosure of information #s 1o
pitts und expemses may also assuTe the public of the
persanal probity of elected leaders anid nificials,

(e} Allowing individuals and companics 0 understand
decisions mady by public authorities atfecting their lives
and, in some cases, assisting individuals in challenging
those deeisions.

if} Bringing to light information affecting public health aml
public safery. The prompt disclosure of informaton by
seientific and other cxperts may conribule not only to the
prevention of accidents or puthrenks of disease but may
also increase public confidence in ofticial scientine advice,

Conclusion
The provisions on exemptions can be abuscd n the absence of clear
rules and guidance By the combined effect of sections 7 and 24 the
burden of proving justification for any decision to deny access rests
on the public mstimtion making the decision. There is need
herefore Lo establish rules and guidance for MDAs on when it will
be in the gverriding public interest w make 4 disclosure even im
cases where 3 case tor exemption under seclions 11 - 12 and 14

19 of the Act ordinarily exists. Unfornnately while the FolA gives
the Attorney CGeneral of the Federation and Minister of Justioe
averarching responsibility for ensuring that the provisions of the Act
are observed by all public institutions, it does 0ot prowide adeguate
enforcement powers such as specific powers 1 make regulation and
apply sanctions. ‘The Act also lacks an instituiional filter that can
articulate administrative procedures and give ayidance on complex
gituations, The provisions that give ready access 10 the Courts may

7N



fie Pub!ﬁ“]nmmmnﬂfﬁ ;

Exprptivis and’
'Irg,ﬁu-rmmun Are, 2T

_gﬁﬁl‘l.l -Hlt W-EITI mm I_. L'-,.l_._:..-:..l-

numulm—[pmﬂnﬁmtf
ng Tormal courts.

Wigerian enuoamlers: in accessit



HIV/AIDS AND WORKPLACE MSCRIMINATION IN
NIGERIA: TOWARDS STEMMING THE TIDE OF
PREJUDICE, STIGMATIZATION AND LEGAL
SHENANIGANS AGAINST PEOPLE LIVING WITH
HIV/AIDS

fry

Frafessar Dakas CF Dikas. Ph.T)

! mtrodiaciion

Warkplace discrimination in Nigeria on the basis of HIV/ATDS
status  raises trouhling issues that are stecped i prejudice,
stigmatization and legal shenanigans. This paper cxplores (hese
challenges, documents the author’s intervention in [EsSpOnse (0 an
asylum application by a Nigerian living with AIDS in the United
States of America, and charts 1 course of action consistent with the
unperative of bolstering the framework for the prohibition of
discrimination against people living with HIV/AIDS (PLWITA),
especially in the context of labour relations.

A Practical ustration: A Nigerian AIDS Patient in Distress and
My Intervention by Way of Expert Testimony

On March 7, 2011, T reccived an e-mail from an attorney hased in
Los Angeles, California, USA, part of which reads as fallows:

*  Head of the Department of boernatdonal Taw, Nigerian Irstivte of
Advinced Legal Suadies (NTALS); Visiting Professor (Internanana] Huaman
Rights Law), Osgonde Hall Law School, York Limiversity, Canada, 2007;
Governing Councill Member, Tnternaiomal Association of Law Schools
(TALS), Washingion 1, USA, 20HI=-2011- farme Adrormey-Gicieral and
Conmuissioner for Jistice, Platcay State: dakasdakasdiaboo com; heing a
mestiliediupdated version of a paper presented by the guthor wilin the
framework of the sub theme “Labour snd Fondamenta) Heman Righrs: I3
‘Dhscrimninalion Law' Doing the JTob it is Supposed o Bn?™, as part o The
gemeral iheme of the Infernationz]l Assocntion of Law Sehoos (TALS)
Conference on “Labour Law and Tabour Markets by (he New Wl
Econony ™, held at Milan, Raly, from My 30222, 2000,



HIVEAIDS and Waorkpigoe Discriginmion i Wegeria: Towards
Sremening Hie Tide o Prefeaire i pencntizeerion grnel e gl e gavls
agoinar People Living Wil HTANT

I represent a Nigerian woman in # pro hone case.
I am wussisting her in her apphcation for asyhem in
the United Stares... My client has AIDS and
currently resides o a homeless  shelter  in
Caligurnia, Part of her asylum claim is thal she has
y well-founded foar returning 1o Nigeria because
she will face miense stipmatization. . .on account of
her smamus as 4 persen  living with ATDS.
Specifically, she fears threc things: {13 she will be
denicd access to antiretrovical medicines that she
needs to survive with ALDS: (2} she will be unable
i find cmployment  hecauss of her HIV/AIDS
siatus; and () that she will e socially osiracized
and shunned hy her family in particular and by
Migerian socicty in perteral.,

The sttorney procecded to indicate that in the course of his research,
he came across ene of my writings on the plight of PLWIIA in
Migeria, espocially in the conteat of ldbour relarions, and requested
me o provide exparl testimony, by way of a declaration, on the
esue i1 the context of the asylom proceedings. | apcepred the offer,
at no cost, and acted as Tequested.

I allaved his - and his clients — fears in relafion W aCLess W
antiretroviral (ARY) drugs, given that the Migorian povernmeit.
through the Natomal Agency for the Control of AIDS (NACA} and
its state and local government equivalents, makes provision for and
facilitates accEss 1o ARN Tor PLWHA. Huwever, 1 cautioned thal
some umscrupulous  and  eorTept officials and  medical saff
undermine (his initiative by, inter alid, creating artificial searcity
and extorting morey from PLWHA b illegally charging sir-called
wadministrative charges”™, thereby denying sccess to ARV for some
PLWHA. On the other haned, 1 corroborated the second and third
COMEZITA.

Om May 12, 2011, | was delighted to receive anather mail from
the attorney. part of which reads as follows:
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I am happy w cell vou ihat the Asvlum (ffice
granted asylum 1o [XYZ). . She is ecstatic and we
both thank you for the fime and effor that v
contributed te her application. Your declaration
was instrumental in ablaining 8 positive result
Pecanse it added to her credibility, .. Because of
your help, [XYZ) now has permanct legal stams
in the United States and can lake advamape of
benefits  available 10 ylecs,  incloding  job
ass1stace, cash brenefits, emploviment
duthorization, medical insurance, and evenmally, a
green card. These will go a long way (0 changing
her lite for the better, | deeply zppreciate vour
diligence and Beterosity over these past few
months,

In the discourse that follows, T set o in greater detail the ratiogale
underpinning iny corroboration of the atrncy s — and his clicnrs -
second and third concerns, dfter which T chard an agenda for action,

HIV/AIDS and Non-Discrimination under Nigerian Law
Migeria's constitutional scheme engemlers a2 bifurcated regime of
human rights, pursuant w which provision is made, on the one
hanel, for “Fundamental Rights™ {which are predicated on civil an
political rights and are expressly made justiciable) and, on the other
band, for *Fundamenral Objectives and Directive Principles of State
Policy”  {which should ordinarily constitute the fulcrm  of
coonomic, social and cultural Tights but are expressly made mon-
Justiciable). However, the Fundsmental Objectives and Directive
Principles ol Stae Policy, in the words of Justice Uwaifo of the
Nigerian Supreme Court, “need ot rCmain  mere or  pious
declarations™.' As Justice Bhagweti of the Tndian Supremc Court
Nirther points out:

Lo Ateorniey-Crengrad o hirles S v Atierrrrev-Generad of the Federarion & n
OB W LR R 1000, 1972 ap 744

a2




HVAASIS and Werkplace [N scrimination in Nigena: Towards
Srenming e Tide of Prefuared Srigmuoiniion aned Legal Stenangng
apains People Living wilh HIVAAIDA

Fundamental  rights arc no  douvkl
important  and  valuable in A
demogracy, bul there can be no real
democracy  without  social and
ecomumic justice to everyone, which i
e theme of Tirective Principles. 1t is
the Directive Principles which nourish
the roots of our democracy, provide
strempth and vigour 1o it and allempt 1o
make it a real participatory democracy
which does not remain a polifical
democracy but also becomes a social
and  ecomomic  democracy  with
Fundamental Rights available to all,
irrespective  of power, positlon  of
wealth. The dymamic provisions of
Directive Principles fertilise the static
provisions of Fundamental Rights. The
object of Fundamenial Rights is o
proicet  individual liberty, bul can
imlividual liberty be vonsidered in
isolalion  from  the  socip-economic
structure in which it is to operatc”
.. Fundamental Rights, though
precious and valuable have T meaning
tor the poor, downtrodden amil
economically  backward  clisses of
people  who pnformnalely  constime
the bulk of the people...and e only
way in which FPundamental Rights can
he made meaningful for them s By
mmplementing the Directive
Principles

Justice Blagwati, in Muier-a Mills v Unioil af Jmcdia (19807 AR SC. 1789
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n addition w the constitutional framework of human ights, Nig
has domesticated the African Charter an Human and Peopjes”
Rights®, wihose Provisions encapsulae lusticiahle economic, socig
and culiural rights, mcluding the right to woark.
In the specific context of non discrimvination, section +2(1) of s
the Nigerian Constitution provides as follaws:
A citizen of Migeria af A particular conumunity,
ethnic group, place of origin, sex, religion or
perlitical opinion shall rot, b reasom only 1hat he
i such a person -
() be subjected either expressly by, or in the
practical application of, any law in force in
Nigeria or any excculive and administrative
action of the povernment, (o disabilities or
restrictions to which citizens of MNigerig of
other communities, ethnic groups, Maces of
origin, sex, religions or poliical opimions are
it made subject: or
ih be accorded either expressly by, or in the
practical application of, any law in force in
Migeria  or  any  such  exeutive ar
alminisirative  acrion. any  privilegs  or
ddvantage thar is mot accorded citizens of
Nigeria of other communities. ethnic Brogps,
Maces of origin, sex, religions or political
opinions,

Ihis provision generates several critical issyps. First, its provisions
are restricted to Nigerian citizens, Sectiyns I3, 16 and 17, though
expressly made non-justiciable, provide in similar terms.? Second,

1543,

A Aftan  Cliarter on Human ol Teuples' Hights (Rarification smd
Enfurcement} Act, Cap. AY, Laws of the Pederatiun of Nigeria, 2004

4. Settaon 1501 prohibics: diserimiisiion com the prounds ol place of arigin,
Ecx, religion, stame, shnic or linguistic assucistion or tice- sCCnion 62

e



HIVIATEYS and Workplace Discriminaiion in MWigerin: Towoeds
Sty i Tide of Prefudice, Stigrmarization and Legal Shennnipans
apuinst People Living with HIViA IS

Seer 1< 0o spocific reference o nonliscrimination on the basis of
v or other health states, Indeed, in the Nigerian case of Festis
Oaife & Ors v Atorney-General of the Federation and Ors’, the
Court expressly beld thal Section 42(1) does not prodect PLWIIA.
iz that case, SOME PrisOnCrs Were denicd medical (reamment hecause
o their HIV -\ status. The prisoners sued to enforce the provisions
of Section 42(1), arguing that il cOvers PLWHA. The Court held
har Secrion 42(1) does not apply PLWHA because “the right Lo
readom from discrimination as cnshrined in Scction 42(1) of the
Constitution [does] nol cover diserimination by reason of illness,
vimps or disease,” Thind, while the phrase “in the practical
application of -.any law in force in Nigeria™ appears to cover the
public and private realms, the phrase “or any executve or
administrative action of the government”, literally construed, targels
only discrimination in the public realm. Thus, from a human rights
prism. the Migerian Constitution does not meet the minimum core
requirements of a general equality clavse. However, the African
Charter complemems the Nigerian constitutional regime on human
rights and addresses some of its limitations in the context of non
discrimination. For instance, Article 3 is to the effect that "[c]very
individual shall be equal before the law” and that “every individual
chall he enttled to equal protection of the law.” Addivonally,
Arlicle 5 guaraniees the right of “every individual™ to “respecl of
the dignity mberent in a human being” and forbids “[ajll forms of
exploitation amd degradation of man particularly...cruel, inhuman o

requites the Siaic 1 ensurc “equality of status unel opportunity”; under
spctiom 1710, “[t)ae Swac social order 15 frumded on ideaks of Freednm.
Equality aml Fustice™; n furtherance of the social order, suhsection {¥iial
prowides thyr “cvery Gitizen shall have equality of righs, obligations and
oppnrtinities before (e law™; pursaant lo subsection Hae), the State shall
dircet its policy tewards ensuring thal “fl citizens, without discrinvination
arr any s wWhatsoever, have the appormnity for sccuring sdoquale MCans
of livelibond g= well & adeguale OppOrity 1o seiur suilahle conployinent™
and ol “there 1+ cqual pay for equal work withou! discrimination on
aceounl of sc%, ur on any other grouml whateoever.”
5. X AWRLE 20
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digrading punishment. and treatment....”, while Article 15 gn
“the right w0 work wider equitable and satisfactory conditie
and. . equal pay for cqual work, "

Having recgad o (he foregoing, the ensuing  dise
examines, im brief, the Wizaree circumsiances surrounding the ply
of Citiven: Ahametule, the firs Nigeriam m seek legal redress i
4 Nigerian court against workplace diserimination an the basis
HTV/AIDS stas,

Victimising the Victims of HIV/AIDS: The Plight of Citizen
Ahamefule"
I Nigeria, workplace discrimination om the basis of HIV/AIDS
status is shrowded in scorecy, primartly beciuse people living with
HIV/AIDS are constrained toh syifer in silence, when their
employments are wrminated’ for oo other ressun tham their health
stamus, rather than seck lewal redress and risk stigmatization and
osiracization. Regrettably, they suffer riple jeopardy — Tealth
challenges;  loss  of  their means  ar livelithood:  and
stipmatization/ostraciza Hon, Tragically, a large sepment of the
sOCiety conlinues o victimize die victims of HIV/AIDS. Tt is agnins
lhe hackdrop of dhis reality that the case of Mrs Creorging
Abamefule stsnds o,

brs Gueorgina Ahametule, was. until the year 2000, an
auxiliary nurse in the employment of Imperial Medical Cemre,
Lagos, Nigeria, However, in that vear, her emplover terminated hey
lve-year ol emplivment on the ground of her HTV-positive siamgs.
The termination letter indicated thar the hospital management could
oot eompromise the facility or its patienrs by exposing them w the
risks: associmed with her health sisus. M Alametule sutfered
additional imjuries when, #pparenily owing to the trawing associaied

4. See, for instaoce, *Clam Sl Aljve! sy ARDergiang Ahaniedue. A Cioe af
Lootinued: Prejudics: Towards Peaple Living with HIV/AIDS™, Serc i
work, Electromie  Newsletter, Vol 1, [mwe 2 Ianuary-Toly, 2009,
i e, serar gl JE-
Nm:]u::n:u'EIU_‘-‘nILn:r.'E:E{I[-'ﬁ‘-E{ljssuc*%'-'.’I_:-E.n-:lﬁ.‘%niu accesseed o March
25, 2
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wis e treatment meled out to her, she spontancously hed a
swecarriage. Yet, the hospital proprictor, Dr Alex Molokwu, s
siesed 10 have refused to carry out the requisite medical operation
@ be had proscribed as indispensable i order o alleviale hor post
Sortion plight.

In an unprecedented move, Mrs Ahamefule dared to speak trth
o power. On July 14, 20000, with the assisiance of Social and
Feonomic Rights Action Centre {(SERAC), a Nigerian NGO, she
wued the Tmperial Medical Centre and It proprietor challenging,
eer olig, the unlawiul termination of her employment.  ~he

icated her claim oo relevant provisions of the MNigerian
Constitution, the African Charter and other international instnuncots
which are binding on Nigeria,

In a hizarre men of events, counsel w the defendants, objecied
to the presence of Mirs Ahamefule in court to give cvidence In
support of her case, on the ground thal her presence could codamger
the lives of others. Remarkably, on February 3, 2001, Jusice
Caraling 0. Olufawo of the Lagos High Court upheld the contention
of the defendant’s counsel, on the ground that life bas no duplicate
and must be puarded jealously, The judge then ordered for expert
opinion on the propricty, from 2 safety prism, of the plaintiff
teslilying m court.

A decade later, at the time of writmg, the matier is still pending,
befare the trial court, as the defendants continue to deploy all sorts
of obstructionist lactics (o frustrate the  casc, including  an
outrageous false deposition by a stafl of the defentant’s counsel,
Professor ABC Adesanya, SAN, on April 22, 2009, that the
plaintiff had died! To their umer consternation, the plaintiff appearcd
in court, about a manth later, on May 27, 200! Regrettably, the
judicial process is being manipulated] and the course of justice
cubverted. For Citizen Ahamefule, justice remains, for now, an
illusion,

Looking Ahead: Agenda for Action
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The plight of PLWHA in Migeria generates several IS5uCs
require urgent allention. From a legal prism, which iy the mg
thruse of this paper, these include the imitiatives discussed next.

A.  The Imperative of Legislative Intervention
Given the decision of the Counl in the Festus Qdaife case, there 4
urgent need for legislative intervention. This could take the form
constitutional amendment (o expressly include HIV/AIDS Slatg
(aml other health challenges) among the prohibized grounds of
discrimination andfor the cnactmen of a speeific anti-discriminatiog
legislation at both the feders] and state levels. Such legislation
should build on the ongoing vollaboration between NACA and
Nigeria’s labour unions to develop and engender HIV/AIDS policies
in the workplace, draw from toreign and international fyws on the
subject and enshrine glohal hest pPrictices.

B. Capacity Budding of the Nigerian Judiciary, Lawvers and
ether Stakeholders on the HIV/AIDS Pandemic

The plight of Citizen Ahamefule, and others similarly sitiated
underscores the imperative of tapacity building of the Nigerian
judiciary (and other stakebolders in the Nigerian justice syvstern) on
the HIV/AIDS pandemic, This, in urn, requites a coaridinated
Iramework of sustained education and enlightenment, institutional
linkages and networking on best practices,

Flowing from the above, the decision of the South African
Constitutional Court in Haffmann v Seuth African Airwvarvs’ is
pertinent. Tt would be recalled thar n September 1996, (he
appellant, Mr Hoffinann, apphicd for emplovment as 2 cghin
ditendant with Souih African Airways (SAA). At the end uf the
selection prowcess, the appellant, gether with eleven others. was
found o be a suitable candidate for employment. This decision,
however, was subject to a pre-employmen medical eXAination,
which included & Blaod e for HIVIAIDS. The medics|
exammination found him to be clinically fir am! thus suitable fur
employment. However, the blood tes shawed that he was HIv

7o CCT 1900, judpnent delivered og Seplembse 28 300,
Ry
Lo
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esaive. A @ result, the medical report was altered tw read that the
spocilanr was “H.LV. positive” and therefore “unsuitable”. He was
sescquently informed that he could mol be cmploved as a cabin
eendant in view of his HIV positve stms.

The appellant challenged the constiationality of the refosal to
esaploy him in the High Court, alleging that the refusal constituied
gnfair discrimination, and violsed his coustitutional Tight
squality, human dignity and Tair labour practices. Comsequently, I
sought, infer alia, an order directing SAA to employ him as a cabin
amendant,

SAA denied the charge, asserting that the exclusion of the
appellant from employment had been diceated by s emplayment
practice, which required the exclusion from employment as cabin
sriendant of all persons who were HILY positive, SAA justified this
practive on salety, medical and operational grounds.

[t is instructive that on the modical evidence placed before the
High Courl, it was not eiablished that the appellant posed the risks
sssoried. Mone the less, the High Court sgreed with A4, on the
gromnds that SAA practice was hased on considerativns  of
medical, safery and operational grounds; did not exclude persons
with 11V from employment in all positions within SAA. hat only
from cabin crew positions; and was aimed ar achieving a worthy
and fmportant socictal goal. The High Cowrt neted that if the
cmployment praclices of SAA wete Dol Seci to promeie the health
andl safety of 15 passengers and crew, its conumercial operation, and
therefore the public perception aboul it. will be seriously impaired.
O SAA’s claim thay its competitors apply = similar employsmenl
policy, the Cowrt reasoned that if SAA were obliged to employ
pouple with TV, il would he seriously disadvantiped ay apainst i
competitors, The High Court, therefore, concluded that HAAT
practice did not unzairly disuriminate against persons who are BIRY
pusitive wnd that even i it il such discrimination was, m the
circumstances, justiliable.

On appeal, the Seuth African Copstitutional Court underscorcd
the Tact that ac the heart of the prokibition of unfuir dizerimination &

g
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the recognition that all human beings, regardless af their oIt
SOCICLY, must be acoorded eoual digrity. Thar dignity is im
when o person s untairly discriminated dEainsl. Ihis is partiey
50 that sociery has resporiled o the plight of pecple living with
with intense prejudice. They have heep sligmatized, Mareina
arel subjocied o s¥steruie disadvantape ang diserimination. As
Presemt case demonsiraces. they are denjed employment because
their HIV positive status without regard o 1heir ability to perfi
the duties of the POsilion from whick they bave been excluded
SOCIely's response to them has forced many of them not [0 rovesl
their HIV status for fear of prejudice. This. in turn, deprives tim
of the help they would otherwise have received i 15, therefiore,
bevond dispute tha peuple living with HIV/AIDS ape onc of the
Most  vulnerable groups in gyr sOCiety Hmwfthﬂmndfug the
availability of compelling medical evidence 25 to hiw this discase j
transmitted, the prejudices and sICreotypes against HIV Positive
Penple sl persis, Undoubiedly, the impaet of discrimination on
HIV positive people iy devastating, particularly in the conlest of
emplovment given that it denjes them the: right to earn 4 living.

The Court  established Urat  neither  the purpase  of the
discrimination nor the objective medical evigencs Justified such
discrimination. In the view of the Court, and rightly s0 in oyr
respectil view, the fac) tha some peaple who are HIV posilive
may, umler certain clrcumsiances, he unsuitable tor emplovimen: as
cabin attendants does mot Justify the vxelusion from cmploviment us
cabin attendants of alf people who are living with HIV. Were s to
be the case, reople who are HIV positive would never have the
apportunity 1 have their medical condition evaluated in light of
current medical knowledae for g determination to be made ag I
whother they are suitsble for *mployment ax cabin atendants. Og
the: contrary, they would be vulnerahlo iy discrimination on the
basis of prejudice and unfounded Assumptivns.

The  Cour acknowledged  har legitimate  commercig)
requirements  wre, of “hurse.  Important  considerations g
determining whether 1y emplow an individual However, it iy

9
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important 1o guard against allowing siereatyping and prejudice o
ceeep in under the guise of commercial inlerests,

[he Court further expressed recognition of the need 10 promate
the health and safely of passengers and crew. Howewver, fear and
ignerance can NEver Jusiify the denial e all people who are HLIV
positive of the fundamental right to be judged on their meTits,
Accordingly, the Court rightly reasoned, our treamment of people
who are HIV positive must he based on reasomed and medically
sound judpments; they st he protected against prejudice and
stereolyping: amnd we must combat crroneous, boar nevertheless
prevalent, perceplions aboul HIY.

Oy the whale, the Court Tound m favour ol the appellant snil
dircored SAA 0 employ him.

We hearcily commend the decision of the Sourh  African
Constitutional Court and urge all stakeholders in the NMigerian
justice syswm w0 learn from W% constructive, incisive amd informed
analysis. Tn this vein, the plizht of PFLWHA in Nigeria ¢ould be
alleviated, in part, through a community reading o relevant
provisions of the Nigerian Constifution {cspecially those which
prohipil crucl, mbumnEn and degrading treatment and punishment
and its non diserimination provisions) and the African Charler on
Human snl Peoples’ Rights (as domesticael), againsi the backdrop
of Nigeria's internanonal human rights obligations, with the henefit
of insights from comparative jurisprudence, We further enjuin
judges w reckon with Justice Uwaifo's insighetnl admonition o the
efTect thai

_.|njuvel cases of human rights claims may drive in
Qifticull simadons and upon strange facis. It is all
well a challenge 1o the judiciary... But the judiciary
wopld hardly be able w cope, gomg by the
ciccumstances of the tfime in which It operales. if ¢m
the mere reflection hehind dim light, and sighting the
chorrencd form of their silhouette the judges readily
concluded that they had a diminutive siature which
e it foo impossible or difficult fir them o atiempt
0
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lhe job of solving human rights _, [cases] of
unusual iype.*

€. Role of the Nationol Human Rights Commission (NHREC)
The Navonal Human Rights Commission has a significant roje
play in addressing the plight of PLWHA, Given that workp
discrimination primarily enpages seeond BENCTATION rights {whi
#re SCONOMC, socia] aml cultural), it is instructive o e that the
Committee on Economic. Social dnd Cullural Riglus js emphatie
that:
-mational  [human rights]  instinitions  have 3
potentially. crucial role 1o Play in promoting and
CnsUTing the indivisibility and interdependence of al)
human righs, Unformmately, this role has ton ofien
either not heen accorded o the institution or has heen
neglected or given a low priotity by it Ty is therefore
essential that full anention e ZIven 10 economic,
social and  culturs] rights in all of the relovan
dctivilies of these institutions_

It is worthy of note that (he National Human Rights Commission
(Amendment) Act 2000 cnhances the status, independence and
mandate of the Commission. For instance, ynder section 5, the
Commission is empowered 1o, inter giia, “deal wilh all matters™
relating to the promorion ang protection of human rights in Nigeria;
“monitor and investigate a| alleged cases of human rights violation”
in Nigeria: “assisl victims of human rights violations and seek
Appropriate redress and remediss o their behalf; and “undertgle
stuclies on all matrers Perlaming to human rights and assist the
Federal, Siate and Local Govermments, . in the formulation of
approprialc policies on the pnaramee of hwnan righis,” The
Commission is further empowerced f0 “receive ang myvestigate
complaints concerning  violarions of human rights und make

8. Peior Newmi & Chfiaky v Thie S (1952 10 ST Mo [ reporied oy g
& Chrev The Stote in (1094 IN. WL, BB 388y [
9. Conmines an Lconomic, Social i Culteral Bizhts, Gederal Conng et 1601,
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sppropriate determination as may be desmed necessary in each
Sircumstance™; “cxamine any existing legistation, administrative
provisions aml proposed bills or bye-laws for the purposc of
sscertaining whether such enactments OF proposed hills or bye-laws
wre consistent with human rights norms”; and, with leave of court,
~intervene in any proceeding that involves human rights issuels].”
in a radical departure from the lmited status apd mandate of the
Commission at its inception, the 2010 amemlment imroduces a new
Section 22 pursuant to which “[ajn qward or reconumendation meade
by the Commission shall be recognized as hinding and. .. shall, upon
application in writing ©... [4 High Court]l, be enforced by the
[Clourt.”

Pursnant to s enhanced mandate, the Commission can alleviate

the plight of PLWHA in Nigeria by:

(a) Addressing complaints of alleged violations of the rights of
PLWHA in a manner consistent with Nigeria’s domestic amd
international human rights obligations, having regard ©
comparative jurisprudence and global best practices;

(b) Addressing complaines of alleged violations of the rights of
PLWILA in 2 manner devoid of the technicalives that ioften
bedevil judicial proceedings. As Hon, Justice Chukwudifu
Opura, JSC aptly puts it;

The picure of law and s technical rules trivmphant
and justice prosrate may no doubl have its admirers.
Rut the spirit of justice does not reside in forms and
formalities, nor in iechnicalities, nor is the trivmph
of the administration of justice to he found in
suceessfully picking one’s way herween pitfalls ol
technicality. Law and all s techmical rulcs opght to
be but @ handmaid of justice and legal inflexibility
iwhich may be bocoming of law) may, if strictly

03



X0 NNFHRS

followed, vnly serve to render Justice gridesque o
even lead to outright injustice: "™

{c) Addressing complaints of alleged violations of the righty of
PLWHA expeditiously, particularly given the challenges tha
HIV/AIDS pose w the lile expectancy and/or life span of
PLWHA: in comsequence of which the axiom " justice
defayed is justice demicd™ warrants s preater sense of
UTECOCY in CHSEes involving PLWIIA:

{d} Mainstreaming the plight of PLWHA into the human rights
corpus in Niperia;

() Mainstreaming human rights in general znd (he rights of
PLWIIA in particular into the curriculum ol educatiomal and
vocational instilutions;

(1} Specitically making the plight of PLWHA ane of it themaric
ATCAS;

{2} Beaming its research aclivitics on the plight of PLWHA;

{(h} Addressing in its annual reporls the extent, if any, to which
it has reckoned with the plight of PLWHA:

(1) Ensuring that it cxecutes and stremgthens the pravisions of
Nigeria’s MNational Action Plan for the Promotion and
Protection of HNuman Righis in Nigeria, 2009-2013, in a
manner consisten! with the intcrests of PLWHA

{j) Collaborating and networking  with  domestic andd
international NGOs whose mandate encapsilates ke plight of
PLWHA:

(k) Ensuring  that, within the framework of LeT-ggency
collaboration snd institutional linkages, ot leverages the
cipertise  and  specialty of domestic and  internarionsl
afencies concerned with alleviating the plight of PLWHA.
such as UNAIDS and NACA

(I} Leveraging the liberalised lramework for- hurman  righs
litigation under the Fundumental Rights Enforcemsnt
Procedure Rules (which came inlw force on December 1.

10, Opata, J50C, in Belfo v Attorney-(Tongrad of Chyw Biote (19580 5 NWLR (P

450), 28 4 246,
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200G} theough mstiteting and bolstering the framework for
public {or social) interes! litigation and class action law suits
on the plight of PLWHA:

(m) Introducing, either swo motie LT in collaboration with the
Office of e Attomey-General of the Faderation and of the
Srates, as well as local government Jegislative arms, bills on
the plight of PLWHA;

(n) Logislative acvOCacy with a view to the expolited passage of
Bills ¢n the plight of PLWHA;

(o) Pushing for MNigeria’s catification and/or domesticaiion of
regional and interpational human rights instrumenis O the
plight of PLWHA:

(p) Ensuring that Migeria complies with its reporting (and other)
obligations pursusnt the provisions of regional and
international human rights NsTuments, o which Nigeria is a
party, on the subject of PLWHA;

(i Filing  aricis hpels in cases imvolving the plight of
PLWHA; and

{r} Allocating IEROUICES, piyen  the  Human Rights Fund
enshrined ia Section 16 of the National Human Rights
Commission (Amendment) Act 010, in a manner consistent
with the imperative nced o constructively engage the plight
of PLWHA.

. NGOs, Public Interest Litigation and Class Aetion Law Suifs

Mon goveramental organizations (NGO need o raise the bar of
their enpagement with the challenges of human rights enforcement
in Migeria, especially as it relaes to the plight of PLWHA.
SERAC s trail-hlazing initiative should be emulated, decpened amd
sustained. From a constitutional prism, MGODs need to optimmse the
liheral Framework for human rights litigation introduced by the new
Fundasmental Rights LEoforcement Procedure Rules, through robust
puhlic {(or cocialy interest litigation and class action law suits, and
therehy fast track the trunsformation of homan rights from rhetoric
i rveality for a sigoificant mnmber of Nigerians who, for oo long,

&y



200 NNE ey

have been shut aut of the system. There is on Uisputing the fag
ALCess 1o justice is critical to the realization of human rights.
deplovment of Jocus  spandi as a cwl de soe 0 human
enforceinent has been a recurren challenge in Migeria. Than
the strict construciionist posture and/or ambivalence exhibied
the Supremc Court in Abraham Adesanva v The President af
Federal Republic of Nigeria' has. in recent years, been whi
down by, inrer alia', the cose of fu weltiewmi v Akl & dAnor in
Oduneve. Director af Public Provecutions.® The likeralisation
fens standi, especially in the context of human rights Litioation,
heen  further  reinforced by the new Fundamental Riphm
Enforcement  Procedure Rules. [Tnder paragraph  3ich of (he
preamble to the Rules:
The Court zhall Encuurage and welcome publig
Interest litigations in the human rights ficld and no
human rights case may be dismissed ar struck out for
wint of locws standi. In particular, human rights
activists, advocates or groups, as well 43 any non-
Eovermmental organisations, may  institure hurnan
rights application on behalf of any potential applicant.
In human rights litigadion, the applicant may include
any of the following: i) Anvone acting in his own
Interest: (i} Anvone acting on behalf of anoher
person, (iil) Anyone acting as 2 member of. or n the
interest of a group or class of persons; (iv) Anyomne
acting in the public interest; and (v} Association
acling in the interest of its members or other
mdividuals or groups,

Conclusion

I, {1981 2 MR 3538; (2002 FWLR [PL 45) &5

12 For an incisive anilyveis of the history, seowth and changing attinade of
Nigerian courts to the issue of locws ifetiad, B2e lbe lead judzmen of Agube,
ICA. in Gavernpr of Bkiv Sware Fadfveri (0) ALL FWLE {Fr 3L,
28

13, (I987y4 NWILR (P 86l 79T,
4l



HIVEATDS ard Workplace Discrimineiion: Migerln: Towgrds
Gremning e Vide af Prejdice, Selgmatizarion and Legal Shomand gons
cogerinst People Living with TIEVEALDS

PLWHA deserve understanding anel the oppormunity 10 earn a decenl
living, fthrough the produciive  emgagement of their human
cospurces, and mol pity, scorn, prejudice. etigrmatisation or legal
shenanigans.

In addition o the legal initiatives encapsulated in the furegaing
agenda for action, the plight of PLWHA in Nigeria underscores the
imperative  of  vigilance and  susmined, unwavering  struggle.
Consistent wilh this reality, it is worth recalling that the American
Declaration of  Independcnce, 1776, proclaimg “self-evident”
wrruths” 1o the effect that “all men are created equal”™ aml are
vepdowed by their Creator™ with certain “inalicnahle rights™; wel, it
ok decades of civil rights struggle, which is continuing on several
fronts. 1o secure a molicum of haman rights for women and non-
white citizens of the United States. This reinforces the fact that
human rights are wiimarcly wols and products of struggle. In the
parlance of liberation struggles, aluta cantinmi!



INTERNATIONAL ITUMAN RIGIITS LAW IN THE HANDS
OF THE NIGERTAN JIDGE: A CRITIQUE OF CURRENT
PRACTICE
fry

Solomon T Ebalirah’

I miroduction

Tradﬂiuna]ly, "hwnan rights” was a3 concepl  of national or
mumicipal law, which al its barest minimum was developed by (he
nararal law school w place some form of resiraint on the [aw
making and povernance pawers of the modern state. The general
idew of the namral law school, inter alic, was to assert the existenee
of & universal and inmutahle body of law that could he associated
with the concept of justice which ‘stands for the righting of WTOngS
and the proper distributions of benefits burdens within
political community™." Iy jes early days, especially in itz character us
d stgpele tor limiting the excrcise of governmental powers within
the territory of 2 state. human rights operated outside the ambit of
internatiomal law. This was becayse international law was origimally
developed stricily to regulate the relations and conducts of stases
lowards cach other in accordance with the docirine of sovercign
cquality of each siste. On this understanding, internarional law hagd
nothing o do with the behaviour of a governmenl within jes
lerritorial sovercignly and especially was not concerned with the
manier in which 4 government treated its citizens. In that firmly
positivist legal environment ‘which viewed the nation state as the

* LLE {RSUST), LLM, 1L {Pretoria) BL {Aboja); sehabrahivihoo. co, ik,
Extra-ordinary Lecturer, Centre for Hurnan Righis, Uiiversiny ol Pretorda.
South Adtica and Lopaaper. Faculty of Law, Mimes Dhelia Limiviersity,

Migeria.
IV Ses Harrs W, Legad  Pllosopiier (2nd edibony  Oxfocd- O
University Press (2004) 7 Atvording 10 Hards, mawral  fw sy

presupposed (he iden of 4 Chighcr' Law thal stand in g SUpETine positing
towilrds man-made G sucl hat it could determing whether ‘ardinary laws
ace orally Wndicg on subje;is”
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sole unit of political auhority and sourcs of legal vhligation” legal
concepts such as dualism and sovercignty operated without CesETaint
o exclude the interference ol int .rnational Taw in domestic affairs.

The comtinued restrictien of human rights pativmal  law
apparently became inpossible in view ol the alrocites comumited by
cerrain states i the wars that took place during the early part of the
rwentieth century. Thus, even as fur back as the era of the Leapue
of Mations that was established afier the First World War, aspects of
aternational protection of humaa rights Tl hegun Lo emerge.”
However, il was in the aftermath of the Second World War and the
comsequent founding of the United Mations Organisation (17 8.0 ar
UKy that proper and far reaching  mternationalisaiion gf human
rights occurred. Resultng from what Kelsen refers (o as Sdirect
quthorisation or obligation of individuals by imernational law' a
body of norms which has hepame known as intersational homan
righis law has emerged 1o seinfurce the claims that citizens make of
their states in the name of human rights. In the wake of the
imernationalisation of human rights  law, the otherwise firm
dichatomy hetween international law and mumicipal or natonal faw
has waned or at least iz waning, In fact, Kelsen posis that in this
era of internationalisalion of human rights, 'the houndary between
imernational law and domestic law evaporates’.’ This has oocurred
even in the staunchest enclaves of dualism so that the claim has heen
miade that ‘increasingly, legal internationalisation has led to an
encroachment of international law oo English domestic law” and
this Tas been accompanied by blormng of the distinction berween
international and domestic law™."

1 Grinsbarg T, ‘Locking 0o Cemi0cracy: Comstinuripnal  commitments and
inrermatinaal e 38 (HKIR) Indermarionad Law and Politics 707
3 Gee Dugard 1, Tnemationsl Law (3l Edition) Lammlowme: Jiia & 0.

(HEE 308
4, Hans Kelsen cited by NMellkaeinper A, Nationed Corrts and e lzernational
Fagde o Lepwe, Qo Oixiond University Press {2001 11.
5. As ahove
&, Fauma 8, “Using riternational Taw n domestic courls —Pani 1: Domesieated
ireatics B (2003 Jadicial Review 81
oa
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Bespite the acelaimed mternationalisariyn of luman rights
Qs not all states that huve embraced with apen drims, the entrp
International human rights norms inta their national legal sysy
Fspecially among the so-cafled  dyalise priented states, thers
Strang evidence of judicial resistappe (0 the perceived invasiog
international law in natiomal legal systems, The Nigerian |
SYSIeI I8 arpuably one of sych dualist oriented stares that have held
BUT semewhat aggins the vasion of internationa) uiman righes
law, In the lighi af Comstilutional  provisions that  domang
transtormalion of intermariong] freativs into national lyw in arder fog
Such mternational norms 1o aequire the force of law under the
Dational systems, pational Tudges are faced with he tough chodee
between living Up to the expectation of international law angd
fulfilling core abligations under nanenal constitutional Taw

In the face orf Prevailing  restrictions, (hjs contribution
undertakes a gritigs] AssEssment of the use pf interastional human
rights law in the Nigerian legal system. The central thesis of the
Paper is thar there js EeAler potential for positive apphication of
international hurman righis law by Nigerian Judges even though this
maY Tequire more creativity amd elastic application of the ryles of
constitutions] interpretation. The paper is diviged into eight main
sections. This Introductory section is followed by an Overview uf
the idea of human rights in the Nigerian legal s¥slem. The third
section is an analysiz of the sourpes of tights in the Nigerian lega)
S¥slem with emphasis on the adequacy of the sourpes, Saction four
evaluates the strength of the case for application of itlcrnationa
human rights law in the Nigerian Tegal System. In section five, z
MRlesl  analysis  of “Tent  practice on the application ar
international hvman rights jaw s made. Section six revigws the
AFEUmCn 32ainst 4 mope robust influcnee of WleTnational human
rights law in the Migerian legal system. Section seven explores wiys
[0 improve the application of international urean rights norms jn
the Jegal system. Thiy je follawed by (he concluding section. 7
Piper seeks 1o find g reconviliatory rather than g confrontational
dpprozch w the applicalion of internarional human rights law in the
Nigerian legal svsiem,
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The Idea of Rights in the Nigerian Legal System
& spite of allusions to the existence of human rights in pre-colonial
cieties n (he territorics that make up madern diy Nigeria, it is in
o era immediately precoding independence that the idea of human
nghts in its modern sensc can first be locaed. Human rights
scholars and activists agree that in e eonstiwional conlerence
before independence, the wea of a constitutional bill of rights was
mtroduced by the Action Congress and rejecied by the colonial
sdmimistration af the time” While it did ool subscribe to the
inelusion of a bill of rights in the colonial constitution, the colonial
sAministration was said to have recommended that such a bill of
righs should be part of any Independcnce constitution.”
Consequently, it was in the Independence Constimtion of 1960 that
a hill of rights dedicated to the guarantee and protection of human
rights was first incorperated in the Migerian legal systom.”
Notwithstanding the relatively recent history of Nigeria's
comjemporary human rights expericnce, there are some seasuned
commentators who hold the view thar the Nigerian legal sysiein can
claim to be ‘co-heirs w the Magna Carta al 1215 and the Bills of
Rights 1689°." Without delving ioto the correciness or otherwise of
the claim, sssertions such as this presuppose a link betwesn the
Nigerian legal system and the legacy of Dritain's human rights
wradition, Effectively, a connectlon is made hetwoen the human
rights tradition in the British common law — which ome author
describes as libertarian’ - amd the Migerian legal system. It is

7. %ew Oghu O.N. Humpe Righes Law g Preavtice” (n Nigerim,  |:migu
CIDIAR  Prese {1999) 33, Alsn sce Falina F, Fundamental Rights
Laifarcemen: it Nigeria (20d edition } 2010, Lagos: Legad lext Publizfing 3

& Asabove,

0 Spe ke 2006 National Plan of Action for (he Promution and Prodection of
Huwmzn Rights (i Migeria (availabte at
_1'1|:|'_.-'-'-.=L-1-f~.-.-l.ml:,hr.hrg-'tnghsh.'|ﬁm.']:-]?.|;_ﬂtunu5-'i.-::r;$-'lllgl:“ria.pﬁl'

1l Chukwdifu Akunne Oputa {fenmer justiee of the Supreme Courl) cited by
Qghu (zugra a7}

1. Qoo supra w21,
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however, the constitutional human rights legacy that appears
survived over the vears in the Migerian legal system. Acconds
the jurisprudential pronouncements on humarn rights have
basically rooted in the successive Nigerian comstilulions.

 Whatever e¢lse may have cmerged from the Nigerss
constitutional jurisprudence on human rights, therc are bwo crocasl
viewpoints (relevant to this paper) (hat stamd out, First, in s
appcars 10 be an @eceplance of the postulations of the natural iz
school, it is posited that *a righ: .. stands above the ordhnary laws of
the land and ... is antceedent to the political society iself’.” Thus, &
is asserled further that the idea of rights 15 ‘a primary condition 1o 2
civilized existence and what has heen done by our Constitution since
independence starting with the Independence Constitution ... up o
the present Constimution ...is 0 have these rights enshrined m the
Constitution 5o that the rights could be “immutable”™ 10 the extent of
the “non-immutability™ of the Constitation itsell. "

Arguably, the outstanding featury of the foregning dicla s that
il considers something other than the Comstimtion -i.e. something
other than man made law io he the source of rights. In other words,
man made law, including a constittion, is mercly declarative rather
than constitutive of human rights. By cxtension, it would be outside
the authority of the law maker to lake away he rights that cifizens
enjoy. As controversial as this muay appear, it stamls as the
jurisprudence of the highest court in the Nigerian lepal system. Tt
also leaves open the guestion whether the Nigerign Ccourts cun
declare the cxistence of a right outside the houndaries of the
Constitution.

A secomd crucial Teamre of the rights jurisprudence in Migeria
is the dichotomy that is said to exist hetween “human rights’ om the
onte hand and ‘fundamental rights” on (he other hand. Although the
point has been made that both lerms ‘are  always used
intcrchangeably’ in the Migerian comtext,” it 1v a  significant

17 Gee Eso J8C in Ransome Kuli v ALG. Fecderatinn (19855 5 NWLE = 10,
211 ar 220 - 230,
13, As above.
[4 Falana (supra n T) G
1oz
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dichotomy that frigs & distinguish mernational Tuman rights liaw
from the national oF piunicipal human rights law apphicable in the
Migerian legal sysuer. This dichoromy wis firmly cstablished in ihe

-

case of Dizouhowit v Ezem 11 & Ors' where the Court of Appeal per
Masit (P.C.A) staked that!

Dhue ta the develupoaent ol Constilutional Taw in this field,
distinet difference has ergrged betwecn fundameital rights’
qmel “huwman rights'. 1o may b recallod that hunan rights
were derived from and oot af the wider concept of natural
rights. They re rights which every civilised soviety musl
acept as belonging o cach person g5 3 human being. Thesc
were wermed luman rights. When the United Nations mude
e, declaration, 1t was o respect of "human pights’ as il was
envisaged that perltain rights belong 1o alt human beings
wrespective of citizenship, ruce, religion and so on. This has
now formed part of ngernational Yaw. Fundamental rights
retnain in the realm of domestic law. They are fundamental
hecause they have heen puaranceed by the fundamental law
of the country: that is by the Constitagoen.

Arguably, the Court of Appeal in the {T=onekwn case sought 10 ki
the point hat “humtan rights’ as a poneept 15 wider, COVETs MATE
prounds and hence moee rights than ‘fundamental rights’. This
position of 1he Courl appears o have mfluenced the making of the
Fundanental Rights Caforcement Procedure {FREP) Rules 1979'"
as those Rules detined fundamental rights to aean the rights
uarantecy in chapter 1V of o 1979 Conastitution.

15 (1931 G NWLR P2, TN&an TOL

16, The FREP are niles puacde by the Chiel Jushee of Wiperia pATsEATL Lo powWCrs
conferren on that offie i eRaplet iy of the Constivtion (firs in 1979 also
o the 1908 Comstiuiing) fhr e purpose 0f serting ool the procedure for
enforcement of the Tighs paiaramiced in Uwar part ol the [ anst .

|7 For instance, in (hdagd v .G, Federasion ..., the SUprEme Coart of Migetia
defineg  funcarmenal ights s follows:  “Tendamental - right s oo vight

3
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Cenain conclusions (intended or un-intended) can he drawe
from 1he dichotomy  hetween ‘human rights” ang “fundaments)
righis'. Ax dlready alluded w0 shove, there s a POSIIVEe assertion
that “fundamental rights* in the Nigerian Congtitutional Taw are
MATEOWET in scope and reach than the “human rights’ in international
law. Secomlly. the life and existence of fundamental rights is fied
the cominued operation of the given Constitution whereas (he
existence of human rights does not in any way depend on the
Operation of any particular constisntion, Thirdly, and perhaps more
practical is the point that only Tundamenral rights are carrently
enforcesble in Migeria through the FREP rules, “This third point is
one that enjoys judicial backing. For instance, in WARET w
Adeyanju,™ the Supreme Court per Mohammed (J5C) stared thap
for an applicant 1o successtully institute an action under the
Fundumental Righis Enforeement Procedure Rules 1979, the claim
must fall within scetions 33 - 44 of the 1999 Constitation being the
sections under Chapler IV of the 19499 Constinwtion’. The FREP
Rules appear to have hecome enircnched as the only priedure by
which rights can be ventilated in the Nigerian courts. The elTect of
this position is that the wider human rights currently  bave no
practical use in the Nigerian leyral s¥siem as they cannot be enforeed
m a courl of law,

A significant point that needs to he borne in mind in this
analysis is that made by the Supreme Court iiself when it staed per
Mubhammed (JSC) that ‘Neither the Constitution of 1979 nor thal of
1999 has defined the term ‘fundamental right”. The Fundamental
Rights Enforcement Procedure . which fhe Chiel Justice of the
tederation made pursuam o (he pawers canferred wpon him by
section 4203) of the 1979 constiution and seveion 46({3) of the 1994
constiluiion assigns he following interpretation o the term: “any of
the fundamental rights provided for in chapter iv of the

guaramesd in the Nigerian Corstition and van be found gnlreTehesd inoz
particular chapter therein e Chapier V"
IR, (2008 9 NWLR Py 1092, 270 & 304

did
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gslitation” '* The Constilution may not have expressly created ihe
dichotomy between fundamental rights anid human rights. However,
Chapter TV of the Constitution is commianly entitled “Tundamental
Rights' and this may have led to the restricied definition of
“fundumental right’ under the FREP Rules 1979, Tn the same cise
of Fajemirotun v Commerciol Bank Nio Lid, the Supreme Court
went on e point out that the new EREP Rules which ‘came it
farce on May 29, 2008 ahrogaied the 1979 pules, These rules
expamd the inlerpeetalion af fundamental Tights 1o include the rights
stipulaved in the Atrican Charter on Human and Peaples Rights
{Ratification and Enforeement) Act’ P

& fow issucs emerge far consideration from the furegoing.
Fipst. since it i not 8 constitulional provision hat defined the term
“fundamental rights” as distinet from “human rights”, 1l needs wr be
asked whether the same judicial authorite which pu the imiial
regime in place can also expamnd the definition of *fundamental
rights' Lo include rights aot specifically itemised m Chapter TV of
the Nigerian Constitation. Secondly. il needs to be asked whether
the definition of ‘fundamental righis” in the FREP Rules and the
resntoreement in judicial decisions does net relate te the applicabls
procedure rather than the justiciability of other ‘rights®. In nther
words, can a right that 15 conferred by any other law n fores in
Nigeria e enforceable before the couns if it 15 brought by
procedure other than the FREP Rules? Ultimacely, there may he u
need 1o ascertain (e sources of nghts in the Migerian begal system.

sourcves of Rights in the System: Adequacy Analysis

Texthooks and other written works on  ‘homan rights’  or
‘fundamental rights’ in Nigeria hardly bother Lo give any ailenlion
10 what constitute the sources of rights in the MNigerian legal system,
There seems 1o he an assumption that there is 0o dispure a5 o the
sourees of what is populardy known as ‘fundamental rights’, Thesc

o Fajemivatwn v Comeercial Mank Nig Frd 20080 5 KWLR P 11035, 388 al
all
i As ahoees

s
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rights surely, are thoge contained in the aperational COMSEL
the: 1999 Constitutional epoch. the rights contained in e
Charter Ac may be added o the cunstitutional riglts sg
together they should be the Tundamental rights’ (hat spe Avai
the Nigerian citizen, Certainly, this cannni be contested, Ho
it needs to he asked whether the Constitution ar Nigeria
perhaps read together with the African Churter Act) is the
source of ‘righis' in our lepal svstem. M alsy pepgs 0 he
whether the Constinion and e African Charter Act form 3 §i
solfee or two different soupees Assuming thal the Consi
(together with the African Charter Act) constigees pie SCHITCE
rights in the Nigerian legal system, does it exclude 1he existence
other sources and if 5, 18 it adequare s the sturee of rights in
svstern?t

Clearly, the ‘prime Jocas™ of fundamental rights in the
Nigerian legal system is the Constitation of the Faderal Eepublic of
Nigeria. Tn Chapter 1V of the | 999 Constiturion™ some fundamenig

calegorised gz civil and political rights in internationa] human rights
law discourse, They include thy: rights to life, dignity of humag
Polson. persomal liberty, fajr hearing, privae and family Tife,
freedom of thaught, comsciepee amd religion and freedom  of
oxpression and the press, They also include (he rights to peacefil
assembly and asaociation, freedom of mevement, freedom fram
discrimination, to Hequire and own immovah]e froperty anywhere in
Nigeria and the right w prompt and adequate compensation for
compulsorily acquired praperty. In some legal clime, such rights
that are enumerated in the COnsttuion are bramgjed Constitutions:l
rights **

21 1 have borrowed this fermed fromm Julian Rivers <+ The ranslator of Baler
Alexy"s 4 reary i Con et fond Rights {30100 Omfearg - Ut Cniversity
Prisss

The couivalent secions M carlier consuiutiogsl dovumenss werc Chap [T

the 1960 aml 1943 Constinitions respectively and Clap 1V af the 1979
Constituiion

I3 Alexy (supra p 21
s
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In the same 1999 Cemstitution, aloeit i Chapter Il certyin
Samulations which are akin to ecenomic, social and cultural rights
= also epumerated aloug with other formadations il eollectively
wermed  fundamental objectives amd directive principles of state
policics. Axpuably, the conients of Chapter 11 of the Constituiinn #re
ot Tights hecawse ey have mever beel classilicd or termed as
nohts, There has also pever hesn amy indiearion of any istentios
that the coments ol Chapter should conler on citizens any sorl aof
claim even if all organs of LOVETTNENT JTe implored e apply hosc
nrinciples in carrying oul thoir povernmenil functions,” 1o terms of
Hohfeld's formulation on legal relations™, no Jogical conneclions
herwesil Jural relations’ is created out af the contents of Chapler I
af the Constimntion, 11 Hodfeld s theory is colrect, 4ol the creation
of a legal Tight in favour of a given A, 2 carrelative duty i imposed
on B, Arguahly Chapeer T of the Constitution neither employs the
‘pights language’ 1o docs it cnvisage the creation of lezal relations
as hetween the chizenry and the stale. Hence, it is nol surprising
(hat section 6{6HC) denies the existence of any justiciable right in
that part of the (Copstituiion. Tlowever, the point has to be made that
there i pothing in the Copstitution that precludes the sube trom
creating and comferrmg rights thriugh the legislative process o
amy of the formulations in Chapeer T In facl. itern 60 in Pare 1 of
he Second Schedule to the 1999 Cunstilution 13 @ positive
empowerment of the Malinnal Assembly 1o engagt i activities thal
sy lead to the ereation of rights out of the gontents of Chapter n=
If iiem 60, Part 1 of the Geconid Schedule to the Constitation really
permits the miaking of legislation for the purpose of crealing rizhls.
arouahly, the Copstitution cannol be thi pnly, cven if the prime
locus ol rights in the Nigerian legal systom. Within the context of

24 Tencs seesens figpcy and 13 ot the {9E9 Constiiusion

35 Hohfeld W M., ‘fore cundamental legal conceplans a4 aputicd o fuadictal
regsnming (1913143 11 Y yie Low Journel |6 dettend by in AleXY, supra Tl
132 -135

14 See the cass Of 4G, Onde Siare + 4G Federgnan [2004] FWLE i Pt
tLL), 1972 on rhis poiol.
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the legal system, the sources of rights ought 0 coincide wish
generally recognised sources of law o the s¥siem. Tnsofir as

Nigerian lepal swstern s concerned. apart from the Constires
ither sources of law include Nigerian legislations, the Co
Law and Principles of Fquity, English Law received into Nig
at | July 190K} and subsidiary Tegislation. In (hat comtext, *
rights" or (il that term sounds oo strongly related to inter
law), rights, though not fundamental rights, should he available
the Nigerian citizen in other legislations. In face. the Lahour
the Workmen Compensation Act and the Compulsory

Universal Basic Education Agr ape examples of Nigerian legisla
that coneain rights Janguage and cresr veritable tights thar im
correlative duties either on the stre or on some other non-stase
aclor. Thus, for instance, section 2 of the Compulsory  Free
Universal Basic Fducation Act Evarantees the ‘right of chifdren
free hasic education’. This is 5 right recognised st international jaw
i the International Covenant om Ecomomic, Social and Culmrsl
Rights yer the Act is mor g domestication of that Covenant, The
concept of “free, compulsory amd universal primary educition®
als ene of the formulations in Chaprer 1l of the 1999 Constitution™
even though that formulation does nor ereas a right. Henge,
ordinary local legislations can and do create tights in favour of
peaple in Nigeria, This means thal Nigerian fegislation is a source
of rights in the Jepal system,

Apart from legislation thal are made in the ordinary course of
lawmaking, other Nigerian legislation that are 4 source of righis are
those male consciously w domesticale international human rights
instruments in acoordance with sectiog 12 of the Constitution, ™
Legislations such as the African Charter Act and the Chilg Right
Act™ which transform mter national human rights norms into rights

1. Bee set IR of the 1990 Cronstittion.

M. See (2 of he 1999 Constindion iz 5 rule of legogmition i Hartisg
berminlogy a5 it crees e comhinen whon which an HHernatemal treaty con
aequire dhe filieecel force af law in (ke Nigerian bepal syuem.

29. The Avtwas epacied and e by b i 213, [y de 2 dvstsstlction n)
lbe LN Convention on tie Fights ol the Cild
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within the doestic legal system can he placed in this calegory.
Cepainly, Tollowing Mieir rransformation, (hese lepislarions creale
enforceable rights in favour of heneficiaries wnd therelore are @
cource of rights im aur Lenal systend,

A less obvious bul argusbly, equally imporiant SOUTEE of rights
i the legal system 18 yhe Common Law® which i¢ applicable in the
Nigerian legal system a3 a result of our legal radition and Distory.
Prioe to the entry into force of the British Hwnan Rights Act of
1998, the souTces of Fundamental Tights in the British {erriory
included the Commeal [ aw.? Hence, the principles of fair hearing
apul matural justice Such as crdi altri partent arguahly conler rights
equivalent 0 fundamental Tights n legal climes with writien
constitations. Insofar as the principles of Common Law conlinue e
ropain & source oF law in the Nigerian legal systenl, the Cornmesl
I aw is alse a souree of righys in our logal system. In addition, any
olher rights contained i other subsidiary legislation would make
sych subsudiary legislarion @ soUIE of rights in the legal systcm.
Perhaps, the argument could he made that rights not contained i
the consiitutionl doouments are nol fundarmemial Tights #5 they
remain ordimary lezal rights similar 0 any other legal right that
geerics [Tom Areus such us the law of pomTact or Wes. Hiwewer,
flowing from the pecognition that pnman rights’ extend heyond Che
pelatively narrow confines of i amental rights' and such humarn
rights are in fact ot aily characeristic of civilised societics Dut are
alsn not dependent o0 constitutional entrenchment, there 15 SO
superior quality in 3 Twnan rights norm, notwithsianding its formal
SOUTCE.

Having identilicd the forcpoing B SOUNCES of Tights in the
Nigerian legal syslem. it remains to be determinel whether they
constimte adequate, comprehensive and exclusive sourcss of all the
pights that can and should he enjoved in the legal syutem.
Concededly, no clear paramelers axist for making the determination

3. Rivers J, A theary af Crpstitaaonal rights and i Briush (anslittinon’ i
Alexy (supra n 21 it makes cefercoce o CCOMIDUD Taw Lundumentsl
rzlis’
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whether the rights contained in all the sources alrcady identitied are
adequate aml comprehensive. However, in terms of adequacy . the
question may he posed whether given the option, vitizens would be
unwilling o add to the catalogue of rights that is Chapter IV of the
Constitwtion. Put differently, if all the rights in Chapter IV were
completely protected in favour of every citizen, would the dignity of
mdividuals —arguably the essence of the protection of hyman rights -
be completely realised? It iy only where the answer is in the
affirmative that Chapter TV of the Constitution could be considered
o be adequate. 'The same question could he posed in respoct of afl
other sources of right in the lepal system.

From another perspective, in terms of comprehensivencss, the
question could be asked whether the expressions of fundamental
rights a5 formulated in the Constituiion snd in the other national
sources are complete norms. In relation o the German Basic Law,
Alexy has suggested that “constitstional right norms” are conumonly
‘open-lextured” so (hat they require further claboration by way of
judicial interpretation in order (o have practical  meaning, !
Argmably, in such a character, rights nors  cannot  be
comprehensive. Applied o the Nigerian Jegal sveiem. the quEsTion
would then be whether fundamental rishts or uther ‘rights norims’
dre comprehensive in the sense that they are applicable withaut any
additiomal interpretation. In relation exclusivencss as used here, the
consideration  would  whether  in addition (o adequucy  and
comprehensiveness, the Chapter TV and the other sourge exclude
any other rights from any other source. From o constitutions]
perspective, there is no imbication that the enumersted fundamencal
rights constitute an upper Hmit. Instead, at best, the fundamental
rights chapter constitutc a lower lmit —hare minimum- bevomnd
which the state and its organs will not go. In other words. Chapter
T¥ of the Constitution sets up some constrains on the legislative
powers of state o the extenl that the righls guaranies] therein
cannot casily be abrogated. Mo cquivalemt obstacle exists in relation
10 legislative powers o add w the caaloguc beyond the requirement
of compliance with [law making procedures, Hence, if it is

2l Ree Suprn
{10
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chid that the cxisting Tights are pot adequate, therc is no bar
e addition of rights.

A last point (o be made in this seciion iz a factoal one. Records
the making of the 1999 Constitulion appears o sugpest that the
ers of the Cotstimtion made & deliberate choice 10 miake
Eprer [V as detailed and expheit as pm-s;sil-r'hr,."1 ‘This was a5 against
e option of simply stating the ‘rights n the buldest possible form’
i leaving the jodiciary 0 expatiate on the rights through casc law
s provedent. Having opted for the detailed catalogue of rights, the

jon remains  open whether he constitution draflers have
sereby shut the doot againsi amy other rights not alrcady included
in the catalogue. '

Strength of the Case for the Application of 1HL in the System

if neither the constitutiona! bill of rights nor the othe loct of nghts
ip our legal sysiem are exhaustive and exclusive, surely, there is
coom for the application of international human Tghts law in the
system, However, it would then be noecessary to establish why
international human rights law needs w be applicd. This gection of
the paper addresses the yuestion and thereby makes the case for the
application of international human rights law in the Nigerian
system.”’

& eommon foamre of relatively new democracies  and
domocratizing socienes in the so-called developing world is that
governance is still at s infancy and therefore s often still fragile.
I that fragile statc of democratic governance, it 1% DOl UNCOMITHY
to find cither that there -+ insufficient restraint on the exercise of
povermnenial Powers or that officials have no guakms ignoring of

12, Frodaye & Emdiaye 57.

43 [n line with act 38 of the Stamule of he (aerational Court of Justice (1T,
imernational nmei pights law as wsed 0 his paper relers o all e
rights oo b pmerge  {om he known and sccepind  S0UTCEE of
iplecmational - Taw. Aceordingly,  hesc woold  inchade preatpes  and
CoMIVETHINDS,  CUSEOTDACY international law, Gencra! Principles of Law,
jueicial provedents ad (b @ lesser cxlent) s writmps of the mosl b phily
qualified publicisis.
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overmiding such resiraints. This applics w0 a5 much as e
powers as it does to Tegislative powers. In some Cases,
power is by or tripgered by the army, often even leading s
suspension of constitutionally entrenched funddamenisd rights.
these situations, it could be said thai fundamental rights
nadequate or ineffective negative resmaint on the CXerciss
governmental powers. On the side of positive obligations of
scveral states including Nigeria ensure o avoid creating enfo

rights that may prompt a demand for positive fulfiliment, In
cases, national fundamental rights are again impoten! apainst
officials, This is or should be the entry point for internations) law

As has been shown earlier through the dicta of the Supr

Court in its case law.™ unlike fundaments) rights which cxisy
becanse they are so recognised and entrenched in the Constitution
international human rights law owes its existence to sume higher
force, and if not so, then o the comity of nations and states the
have contributed to is adoption or making. The making of
international faw is not subject to the direct contrul of stale officials.
Accordingly, the chances of abusive amendment of the norms of
international human rights law are less likely tw occur, Thus,
international human rights law becomes s NECESSATY Prop-up to the
[railties of the comstitutional or fundamental rights rtestraint o
Eovernmental powers. As Kumm  also observes, ‘internationa)
human rights law norms are maore likely to be effective in curtailing
or limiting abuse of powers by powerful actors or for providing or
reinforcing  the “the checks and balances of 3 constitutional
system’ ™ Against the backpround that such intermational norms arg
less likely to be subject to change according o the whims and
caprices of the local politicians. if this is entrenched in the Juclicial

34 Eso (JSC red) in Ransome Kulits case

35 Maias Komm, *nternational Taw in Madional eaues: The imernstional rule
of Law and the limils of the mernationatis model® (2003 20040 14 Vieginia
Fournal af Fatermotional Faw 24 225 Alsp sce | raig Richord Duslim,
Tigrmational fumoen rights taw's A legitimate influence or constraing en
sorveredEn jurisdiction (1997) dustralion Fadernation:d Lay Soarng! 56
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cullure. international human rights faw shoubd outast repgimes and
their ability 10 change legisiation.

Another justificacion for the interventien of international human
rights law in the national legal systert is the potential for cnsufing
(he “completeness’ of fundsmental rights norms o for amplifving
such morms. As canvassed above, the open-textured nature of rights
formilations creates room for judicial interpretation in order for
such rights to hecome complete a5 nOTIS. Seeing that fundamental
rights and most other human rights formulations in national |
derive from the wider concept of human rights thal is operative i
. ternational law, imternational human rights Taw (with 1t rapid
development over the lust half ventury) hecomus a suitable poim for
pational judges to wrn e in prder 10 complete” the atherwise
Yingomplete’  national  norms.  For scholars like MNollksernper,
ceeferemce w0 intermational  allows & courl [0 emphasise  1he
importance o fundamental characler of a particular domestic norm,
or o confirm the correctness of 3 legal conclusion drawn {rom an
analysis of domestic Law™. ™ In this contex, Foelsen’s ahservation of
a hlurring of the houndary herweet international law aml domestic
law becomes more real. National law then benetits from thiy closer
relatiomship.

Closely linked to 15 completing tole Is the potential that
international human rights law has o clarify amhiguitics and to fill
paps thal emerge oM domestic rights pracrice. This role i one that
was particularly common in the British legal system prior to the
introdiuction of the Human Rights Acl 998 in England. The
ntervention of infernational human rights aw o0 this pround applics
where local legislation that 38 made o directly o imbirectly
domesticate the imernational obligations of the state are either 104
understand or leave lacunae, ambiguities an gaps, o such
siuations, the fogical siep for a judicial afticer woulkl he to Tes0 W
the “parcnl’ international NSUMENt or o official interpretatillSBC
1% 0000 ¢l

26, Wolikacmper {20015 1440
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ZAETAL forum fir the purpose of clarifying the ambiguires
gaps. In relation to British case Jaw, Diplack L.J stated in Saf
v Commissioners of Custom & Eveise’” that:

[ can sce mo reason in COMTHLY 0T COmmom  sénse forr
ImpOsing .. a limitation upon the right and dity of the cous
o consull an imernational convention ta resolve ambiguities
and obscurities in g stalutory cnaciment. If from extrinsic
evidence it is plain thal enaciment wits intended tw fulfil Her
Majesty's  government's abligalions under 2 particulsy
Colvention, it maters not that there is qo eEXpress reference
(o the convention in the siamte, (e must not presume tha
parliament intends 1o break an International convention
merely because it does o s4¥ expressly that i iy intending
to observe it OFf course the cour must not merely puess that
the statute was intended o give cffect w0 the particular
international convention, The EXITINSIC evidence of e
connection musi be cogent,

In the more rooent case of B v Secretary of State for the Home
Department ex p. Brind® Lond Bridge made the point thar ‘it 1%
already well serled thar. ip comstruing any domestic legizlation
which is ambiguous in the sepge that it is capahle or meaning which
either contorms 1w or conflicts with the convention, the courts will
presume that parliament intended to lepislaie in conformity with a
Convention. oot in conflict with it In these two cases, it is evident
that the intervention of mternations] human rights law is invoked
where the national law was dpparently enacted to fullil the stae’s
mternation:| ohligation, Ofieq. the commection between |he domestic
law and the inlernarional Instrument is estahlished by reference to
the instrument in the law. ITawever, a3 one commentator has noted,
‘there are certain cases where courts have wiiliged treatics in
merpreting  domestic legislation even where (here i express

33, [1967) 2 OB § i [4%,
M [E991] AC 606 m 747
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reference to the treaty in the statue’.™ The case of R v Bow Strewt
Merropolitan Stipendiary Magisitates ex p. Pinochet Ugare (no 37
whers the UN Convention Apainst Tortore was applied 15 presented
as onc such instance,

Similar to the siwation in the United Kingdem, therc is also
{albedt limited and even challenged) evidence of this practice in
Australiz which alse lays claim 10 2 commeon law radition,  One
clear example Is in the case of (MNewcrest Mining {WA) v The
Commenwealth.” where Kirby J  opined that  ‘[wlhere the
Constitution 45 ambigeous, |the High Court] saould adopt thet
meaning which conforms w the principles of fundamenial rights
rather than an interpretation which would involve a deparmure from
such rights', The advantage of this practice 1% thal it operates in a
manner that is akin (o application of the mischicf and golden rules
of inerpretation that judges are already familiar with, It would
ensure that ambiguities are resolved as close as possible o the
intentions of the legislator.

A last point to be muade in this section is a justification that
serves the purposes of both mternstional law and municipal law. If
the expectations of an international rule of law are w by served, i
needs to be shown that states comply with thelr international
ohligations. From the perspective ol national law, insofar as
fundamental rights and other righty are not exhaostive and their
source not cxclusive, the option of drawing from inlernational
humsan rights law o complement the municipal law catalogues is or
should he amractive. In  these regards, the application of
international human rights law by npatonal judges can forther be
justified on the grounds that it would serve o harmaonise
fundamental rights with the framework of internatonal human
rights, encourage compliance with international human rights
pbligadens amd allow for enjoyment of rights from an expanded
catalogue.

3%.  Shaheed. patt 1 (e o & 84,
AG, [HX0] LA 147
Jio. [1897] 190 CLE 513
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Generslly, the aperation of SepEration of powers g MLt EC e
law cnsures fdiar the Judiciary urdmarily has ng Part 1o play in the
legislating processes af ilernational law and municipal law, Hepge
while the executive Participates in he making of internarionag
human righes treaties, i is the legislamre that crezres bimding riphes
and obligationg a Mumicipal law, even in the areg of rights. The
aften conflicting interests of these two arms of EOVCT T
cmmonly imterferes with the smooth munning of BOVCrBance in a
Tanner that prevents the sigge from Mol filling iy infernationa
obligations and in the Process denics the citizenry from ETjoying the
benefits that wauld resull from the ranstormation of internation]
human righrs taw inig munivipal law, In other CASCE, Irans formation
does not rank high in natiopal Prioritics so thay the resuliing
violation of international law and denial o Benefits twr citizens i
unintendey. Ejther way, the cregtive ety of the Indiciary intg the
fray cnsures thay the Slate manages to “omply with its international
obligations am] cilizens are ghle 1o partially emjoy the benefits
within the naijonal legal svatem.

internatiomal hurman rights law by WSEStng on the exhaustion of
domestic judiciyl rimtedies before apeess becomes  availahe o
International Judicial and quasi-judicial forg, Ag Nollkacmper
COTTECHly notes, *States will continge toy he reluctant 1o subject large
pares of their pubiic POWErs 0 inlernationa] judicial review.
Domestic courts are 4 relatively acceptable Wity of creating a warld
wmler law, withowt Creating inter- or supranational institwtions tha
Alates would find to restrice thejy saveTeignty undyly®, Hence, by
directly or indirccily applying international human rights law in
their courts, natinnal judees ensure thar their states perform their
mernational obligations  am thereby  rescue  the state  form
international opprobrivin, But heyond that, mational conrs also
comribute o “the defermination of the contents of such ubligations
and may contribute jo their development™ while at g same time
+2. Moltkacmper (2001) &

43, Mallkaemper (201 i1
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lengthening the catalogue of rights that is available 1o the citizen,
The question whether nativnal courts are suited to this purpose will
hopefully be addressed in a later section of this paper. Om the Mip
side, non-application of international human rights law by nation:l
courts potentially opens up the state to supranational scrutmy. For
these and all other reasons not laid out here, there is clearly a case
to be made for the application of mternational human rights law by
national courts.

The Case against the Application of International Human Law:
separating the Myths from the Truths

The case that has heen made for the application of intcrnational
human rights by the Nigerian judge is not withom some form of
challenge. Over the years, propenents (and in  some  cases
ppponents) of (he view that international bumen rights law has lide,
if any pracrical value, have also build a case agamst the application
of international human rights law in the absence of a transformative
national law. A gond number of those arguments apply casily in (he
Nigerian context, This section of theé paper analytically explores
some of the most imporiant arpuments n order to el the
determination whether such arguments arc hinged on myths or on
legal truths.

The most important arguments thal can be made against the
application ol international humnan rights law within the Nigerian
legal svstom are those predicated on the Constitulion or more
precisely, on the risk of threat to the sanctity of the Constitution.
For that reason, it is cssental to sct oul the provisions relating
international law in the 1999 Constitution of Nigeria. Section 12(1)
of the 1999 Constitwtion (arguably the most cited section relating to
international law in our Constitution) provides that ‘no irealy
herween the federation and any other country shall have the force of
law except to the extent w which any such treaty has been enacted
inte law by the National Assembly’." Section 19(d} of the
Constitution for its pant, provides that the forcign pohicy objectives

A4, e 12020 of the Constingtion
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of the siate shall include Tespect for international law and
obligations as well as (he secking of settlement of interpag
disputes by ... adjudication’. At the risk of stating the obyi
while section 12 is in chapter 1 of the Constitution amd suffers
restrictions, section 19(d) is located in chapter 11 amd suffers
adjudicatory  restriction waposed by seetion fo)c) of de
constitution.

Not unexpectedly, section 12 of the Constitution has heen the
subjeet of repeated judicial discourse and leaves very litle, if any
room for speculations. Section 1%(d} on the ether hand hardiy
attracts any judicial atiention even though by scction 13 of b
Constimtion, it behoves on all OrEans, anms, institutions and apenss
of government to observe and apply the said scction 1 9d)
Consequently, it is the implications of section F90d) aml the issucs
on which the Constitwion does ot make any aclive statements tha
throw up a debate as (o the exact nature of the arguments against the
application of hntrmﬂmﬂ human rights law. In this contexi, the
first poinl to note is that the Constitution, indeed all (he
comstitulions that have been in force in Nigeria have been silent on
the relationship of customary interoational law o the Nigerian legal
system. Sccondly, there is also no clarity as to the relztionship
between the clear provisions of section 17 and the equally clear
mvitation o respect 'international law and treaty obligations' iy
section 19{d). Ii is apgamst this backgroum! that (he analysis in this
section is conducted.

Loyaliy of Judges to the Nigerian Constitution rather than to
International Taw

A formulation of the first ambit of the casc against the application of
international human rights law would be that the lewalty of national
judicial officers should be o their natiomal constitution and not 1w
mternational Taw. The United States Court of Appeals, D.C Circuit
Caplurcd this aptly in the case of United States v Yunis®™ when it
held as follows: “Yunis seeks to portray international law as g self
executing code that trumps domestic law whenever the two condlicr,

45, Soc Supra P (15
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Ihat  effort  misconceives  the role of judges as appliers e
inzernarional fow anid os participants in the federal system. Cur dury
is ter enforee the CONSTifeiom, laws and freatics of the United States,
not to cowform the law of the fand 1o Rorms af  CuSTOREryY
internertonal faw ¥ Unler the 999 Constitution, the judicial oath
of oftice in the sixth schedule directs judicial loyally towsards
defence of the Constitution, Tn the words of one commentator, ©. .-
courts are qot vnly sel up under the specific legal svstern basod on a
specific grundnorm, but are also part of that legal system, cyen the
personification of that system, and therefore cannot legally take up a
position outside of that system’. This position invites no debate. As
Dworkin notes, ‘Judges normally recogiise a duty o continue
rather than discard the practice they have joined’.  The question
that would then arise s whether there are  absolutely no
sirenmetances in which a judge can look outside the confines of the
piven grundnorm.

The first part of an anywer the guestion posed above would
he straightforward. To the extent that the rules of recognition
contained in the constitulion permit, a norm that is has ils origins in
another legal system can be “adopted’ and applicd by judges in a
legal system, Section 12 could be one such rule and 1l rightly admits
international human rights eaties into the corpis of Nigerian law.
‘'he  challenge arises wherc either the requirement for
transformation has nol been met or the imernational human nights
notm in question is not treaty based bul hased on some olher source
of internatonal law. The consequence in the formet sitnation will be
adilressed suhsequently. With regards to the latter, arguably il is the
quality of consistency with the constitution that should determine the
curvival of the ‘forcign’ norm. In such a case, loyalty to the
Constitution  capnot be a basis for outright rejection ol an
intermational human rights norm without some initial process of
analysis. [lence the argument should rather be made to reflect the

AR, Enghasis mine.
47, Sew supra g, U7
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given TP i al the same Lo prn:n'.".i'nitm!u amil permitted, O
prohibited and prisserbed and pot presciinad o a given legal arder.
Or if ipcompatible Ways af gonduct are pru::ﬁn:ri'nuj ap the same
s 2y W conerets conduct appears al the same e 10 b
profibited and permiiled ¢ i @ piven legdl apder’ . Taken
yogether, 1t would meal that a eon(lict beweeD interialionak hamai
righis law and the Cpustitution can pnly be in pistence where the
Constitution qurhoriscs sHme conduct r onission Ut internatiial
law prahipits. AT analysis of copflict has i be precondinen fur a
judae taking on the duty of protesting e Constition  Irom
conflicing norm. Arguanly. {he mere fact thit 2 given e pights
pord 15 g,um'mﬁcn:d. in the ane dopument bt o i Al other pught
at o resalt inoan iprnediane:. umuatificd finding ot contlict. In
other words, e cuistence of conflict cannot be aatorpatic but el
oy he moade o0 A case by cast Trasdse

anothcy  apparent rgument against  1he applicanon ot
iplernarional hunsn rights Law 15 he pErcepLivn fhat i would affend
the logacy of the tional judiclal ulmre that has besn inherited
from the Britsh. a5 u result of e quhsisting legal cradition which
epcompasses e pature of legal pdugation in 04D legal svsiem.
jucdges have heen wained 10 demand rransiormatiud which is “the
yltinate pastion of British comstinutional lav orthodoxy’ . AS far s
the Britishe are coneerned, (e Tequirement of vnnst‘urmaﬁnn can b
associaied with the cancept of parliarmentaly SUPTETRACY which
effectively denies the Crown of the powers of leaislation.
Apcordingly, ginee it 35 e Crown that cmoys the preropative ol
tegaly negniation. the reqairement ot Lpamaforiatian 15 jus.Liﬁle b
the need Lo NSUTE the people from the fprposition of abligations {and
rights) without the imvolvement of the represuiatives of the peopie-

fuu the Nig=rian cpntext, the closest O an Anakioey wioulld be 1o
avgue that as only the President and iy ruaming male ar elected
officials, the not imvolvement of elected legislanors iz also
pyuivalent 1 ihe risk that the people 10 e Umited Kingdom would
cnfrer il the Crawd o allowed W AL pxclusively o UOpUE aml

e e e
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mpese rights and obligations. However, wliefegs the British ongy
rely an comstittiomg) Iraditions and principles, ghe Miperisg
Cemstilution provides e framewark for excluding unilatersl actiog
af the exceutive gimed 4 Iposing rights and dutjes. A fewm
LoUnCring points need to be bopie it mind, First, the panpe of
imemnational human rights norms differs from the traditional inres
SAe treativs in the sense that whereas the telos of inter-sea),: treativs
WAS mOL confer advantages one  state and  prohibit the ather
imternational hunag rights norms “Mmpower the citizen against the
state, In the regard, the treatjes 2im w favour the citizen rather than
Open the citizenry up w yn Invasion from which Pathiament oughe 1o
protect. In the face of such 3 radical challenge in the purpwise of
lreaty making, there is drgudbly |psy compelling motivation for
dogmatic adherence 1o such cidomial Tegacy,

The other point relates to the place of Customary Inernationg|
Law. Ample evidence CXists 0 show thar the Britich legal tradition
considers Customary Internatiomal Law 45 A part of national law i
the extent that il does non conflicl with existing national law . In tact,
international law iy considercd o he 3 [rart of commaon faw, This has
been recospised ynd accepted by other stares spely 43 Australia rtha
have borrowed 1he Rritish legal iradition. Feliance and adherence 1o
a British legal tradition has to he toial and not collective, If thar s
the case, there js absuluiely no justiGaple feason for excluding
international human rights norm that are hased on Custormary
International Law from the courts in the Nigerian legal s¥slem,

Current Practice concerning International Human Rights Law-
[0 use or not in pse?

In the face of the ALgumends for and apainst (he apphication of
inlernational human rights law in the Nigerian |ogq| avster. this
section of the paper examines mpOTEan! case law in oprder 1
critically asscss the Lurrent practice of e Nigerian cours in this
ared. While the case law iz not exhaustive, it iy represemtative of the
practice and provides 4 hasis for evaluation of (he dttitude of (he
Nigerian judge towards international human rights law.

r22
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It would be recalled that by article 38 ol the IC1 Statuie, there
are three main sources and wo subsidiary sources of internatinnal
law. OF the three mat SOUrCes, international human rights law is
moay founded on conventions and treatics and w a lesser exlent on
customary international law. As far as the subsidiary sourTces 2o,
despite he caveat in article 55 of the 103 Stature, judicisl precedent
have hecome important declaralive suurces, espectally with regands
1o the defimition of rights. The writings ot the most bighly yualificd
publicists alse count but far less. As already alluded w carber in
this paper, the 1% Constitation is silent un the stams and
relationship of all the sources of international human rights law save
the conventions and treaties.  Thus. the weight of available
jurisprudence 1ilts heavily in favour of conventions and treatics.

Domesticated Treaties
Ordinarily, there ought t be no debate regamding the stas and use
of domesticated treaties in the Nigerian courts, Tnsofar as there has
been  compliance  with section 12 of the Constitution, the
domesticatod  treaty acquires the Status of w Nigenan legislaton
albeit a legisiation with inwrnational Havoue ™ In its character as a
Jumesticated treaty or more precisely. a Wigerian legislation, atl
international lumarn (1ghts 0TS catalogue acquires the force of law
and becomes applicable vnly subject to the ahsence of conflict with
the Comstimtion.” However, current practice throws up at least
three important gquestivns. First what amounts 1o domestication?
Gecondly, are the courts entithed 0 decling 1o apply any part of a
domesticatcd  teany?  Duoes  the Constitotion  prohibit  judicisl
ypplication of cerain ineernational human rights norms?

In telation to the first question, the fundamental issue is
whether the existence of a natiomal legislation with contents similar
{o the Tights contained 1o an international msirument is suffciemt

1. Abgeh v Feovehinmi (2000 AOWELR Prooall, et 289
81, The cases of Abaoha v Fenaahinmi (s abovel Ogiigue ¥ Tipee Srare [1996] 9
MW ILR P 288 L N v The State {100y 1 SCN] 1040 ek Apan Local
Exverment o TEpa (2005 12 NWLE Tt 335, 558 drs Lol exaTplcs.
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proof of domesticaton to reguire jwdicial application of such a8
imternational human rights instrument. In the Abacie v Fawefinms
case, Belpore (1.5.C) opined that ‘the fundamental rights in the
1979 Constiturion certainly gave effect to the Charer before the
federal parfisment  formally adopted @', Thus, ks Lordshop
appeared 10 be making the peint that hecause the rights in Chaples
IV of the 1979 Constitution coincide with the coments of the
Adrican Charter, the Charter alveady had offect m the Migerian legal
systemn even hefore it was domesticated on 17 March 1953, This
position, it would seem, 15 supporied hy the words of Lord
Hoffmann in the British case of £ v Lyons™ when he said,
‘Parliament may pass 4 low which mircors the terms of the treaty
and in thal sense incorporates the treaty ino English law’.
However, the Supreme Court appears 1o have taken a categorical
stance on this issuc when it stated in the case of The Regisiered
Trustees of Navional Associgiion of Comerunity Health Pracitioners
and ors v Medicel and Health Werkers Union of Nigeria
RTNACHPN v M H W LN that section 12 required active
transformation into national legislatdon rather than mere coincidence
nf contents.

I RTNACHPN v MAWLLN, the Supreme Courl was
emphatic in making the point that:

To sav that because the words “shall have the force of law
except 0 the extenl’ was used in section 12 (1) of the
Constitution simply admits that there s 2 qualilication or
proviso tw the opening part of the provision is a
misapprehension. The use of the phrase “to the extent” does
not connote that & person with interest in the provision
should fish around for other enaciments that contain such
provisions in order o make them valid and enforceable. To
essence what the legislaare intended is that for a treary w be
valid ancl enforceable. it must have the force of law behind
it. It must be supported by a law enacted by the National

31 20| UREHL A
51, [20E] 2 NWLE P07 375
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Assembly, nol hits amd picces of provisions found here and
there in other laws of the land, but ol specifically so
encled to domesticate it, o make it pat o our law. ‘Lo
jnterprel similar provisions as being parl of the Tnternational
Labour Orpanisation Comventions just because they form
part of some phier enactmenls will not he tolerated.

In eftest, domesiication envisages the making of a legiskation 40
adopl an imernational instrument Nt our legal system. On the
strength of this position, the Child Bight Act 2003 is 4 domesticated
catalogue of rights that’ oeght o enjoy the same status as the African
Charter Act. While o blame can lie o judges if Nigerian lawyors
have failed 1o bring matiers directly based om the Child Right Act,
there is no explanation for including the contenls of the African
Charter Act as fundamental rights in the FREP RHules 2009 and not
aceording the same status w (he Chill Right Act

As far as the second guestion goes, Migerian courts have
consistenily insisted that enly fundamental rights that are itemised in
Chapler 1V of the Constitution hear the quality to e brought under
he EREP Rules.™ It could very well be that this position applicy
omly in relation to actions commenced by the FREP Rules. In which
case, it could he said that the [ocus is o the choice of applicable
procedure rather than the justiciability of rights claims based on
vatalogues other than Chapter IV of the Constitulion. This point
could be supported by the argument that the definition of
fundumental tights o mean only the content of Chapter IV in the
FREPF Rules 1979 has been overridden by the relatively wider
definition under the 2009 FREFP Rules which now accommodales
the contents of the African Charter Act. Howewver, even this
modified  definition  leaves cause for  comcern  comcerning
domesticated human rights reatics, For instance, as already argued
ahove. it potentially excludes rights contained in catalogues such as

54 For insance, see the cases of WAEC v Adevenju (2008) 9 NWLE P 092,
270 a1 295 and Wy WAEC v Akimkenr (2008} MWLE P 1090, 151 &
L&7,
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the Child Right Act without giving guidance as o how ke comtents
of such other domesticated treatics are 1o he ventilated in (he
Nigerian courns,

A far more troubling challenge is the potential fur Jutkges 1o
crroncously interpret the definition in the FREP rules to mean 1hat
even in the domesticated ireaties, only coments that coincide with
the: rights itemised in Chapter TV of the Constitution bewr the quality
of justiciability. This iy something that may have occurred in (he
case of Opi & Others v The A.G. Federation & thers™ where in 4
claim based on the African Charter Act. the learned irial judpe g
the Federal High Court listed the comrents of Chaprer and ook the
view that ‘the question is where do the claims of the applicants fall
in the rights listed by the 1999 Constilution? He then went on 1w say
that ‘my view is that clearly none of the claims could fall under
Chapter TV of the 1999 (Constimation)” ™ While in truth the right of
all peaples 1o “freely dispose of their wealih and natural resouroes’
i article 21 of the African Charter ACL 18 not one of the more
common rights, it is not clear on what basis a court would yse
Chapter 1V of the Constitution 10 messyre the Justiciahilicy of the
content of a domesticated teeaty. The treaty having pussed throwgh
the rigours of national law-making has arguably satisficd the rule of
recognition o qualify as 3 law of the Nigerian legal sysiem. Tn the
absence of anything o vontrary, it i5 contended thar the MNigerian
judge has no basis for Severing part of a domesticated lreaty o
emible 1t reflect and mirror the conlents of Chapter TV af the
Migerian Constitution. Nothing in the Constitution, any legiskation
or even the FREP Rules supgests that such d Judicial duty exists,

A thimd area of interest is the question whether any international
human rights norm are neeessarily excluded by the Constimtion
from having effect even afjer the domestication of 3 parent
international instrument. ‘This question is linked o fhe immediately
preceding question and  srises from eriticisms  that have trailed

33. linreported case, Suit no PHCZYNGICS /2010 judgement of his Lardship
Adkawa I nf the Federal High Coun., Yenapoa Division delivered nn 30 Tune
.

0. 5o pages 7 - 8 of te judgient {as ahove),
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judicial application of the so-called socio-economic and group rights
norms in the African Charter Act.” It all began with the case of
Ccoaie v A4 Fagos Stare™ when in reasction (o a reference bascd
on a claim partly hinged on an alleged violation of sechion 16 of the
1979 Constitution, the Count of Appeal pointed out the obvious by
stating that seclion &i6)c) of thar Copstilution takes away (he
jurisdiction of the courts on whether there has been compliance or
non-compliance with any of the provisions of Chapter 11 That part
of the decision in ﬂkr-}g.fi':s case became the root of a crusade that
socio-economic rights hitigation is prohibited in the Nigerian legal
system. On the basis of sech a dublous imterpretation, it is
commaonly argeed that the Constitution prohibits the justiciability of
socio-cconomic rights and any national or intcroational law which
seeks o stae otherwise is in comflict with the Constitution amd
therefore falls by virtue of section 1(3),

In order tw examine (he correctness of this inlerpretation of
section Hl61c), the interpretation of the Okogle decision and the
cntire argument that is based on it, certain poinls need clarification.
Tirst, it has to be pointed out that the wordings of scetion 6(6))
are clear. They are to the cffect that the judicial powers of the
courts  ‘shall nel, except as otherwise provided by this
Constitution, extend o any issue or question as to whether any
act or omission by any suthority or person or whether any law or
any judicial decision i in conformity with the Fundamental
objectives and Directive Principles of State Policy set ouwl in
Chapter 11 of this Constitution”,

Tt should be noted that if there s any pm]ni'num it s not
absolute as it can be ‘excepted by this Constlonon’. That
constitutional exception is (ke one provided by item 60(a) of the
Second Schedule to the 1999 Constituiion. It empowers the National
Assembly 10 make laws to ‘promote and eoforce the observance” of
the contents of Chapler 11, Arguably, once such a law is made, the
so-called prohibition in section 6(6)(c) falls off. Arguably, a law

5T, Por msinee, in Gherere v PO,
SE.|IWEI] 2 MCLR 350
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made pursuant w scetion 12 which at the same time crostes roomn
for the emforcement of anything which coincidently s partly
captured in any part of Chapter 11 qualifies as an EXCEHION 0 any
such prohibition. Along these lines, the law against corruption
stands and can be the subject of litigation in spite of scotinn G(6(c)
of the Constitution.™ By extension, scction 2 of the Compulsory
Free Universal Basic Fducation Act 2004 which promises the right
o free basic education is justiciable notwithstanding the fact tha
section 18{3) in Chapter II of the Constitution mvites  the
Government of Nigerian o direct ity policy towards providing free,
cottipulsory and universal primary cducation, ‘The exveption applies
becanse a law to provide such a right has been made in accordance
with the regular law making process. The courts cannut rely on a
Joint reading of sectioms 6{6)c) and 18 of the Clonstitulion o
abdicate jurisdiction. Thus, it is contended that even asseming there
was a prohibition on the justicisbility of socio-economic amnil
collective rights in section &{(6)c), it ought mot to stand in the way
of an international human rights norm that has heen legislated into
local law.

Another angle from which 1o look at this question is that section
6(6)c) is a claim prohibition rather than a norm prolihition. A
perusal of the wordings indicates that the concern is on {UESTiams
whether any act or omission is ‘in conformit y with the Fundaimiental
objectives and Directive Principles of State Policy set out in Chaprer
Il of this Constitution™. Judicial wisdom relaling o imerpretation
has been that insofar as the words are clear, the courts have na
business seeking any decper meaning to those words, These words
arguably, are clear (o the extent that what is prohibited is any ¢laim
which alleges that an act or omission has not conformed 10 Chapler
M. As earlier argued, Chapter 1T docs not creste individual rights
cven though it makes allusions to state duties. In the gbserce of an
individual right, it is understandable that no claim is allowed on the
basis of this Chapter. If the interest were to prohibit any norm, then
the formulation should have been to that effect. For instance, the
Comstitution should have clearly stated that ‘Beomomic, social and

39, The case of A.G. Ondo v AG, Federation |3 VETY instructive inthis regard.
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cultural rights ol any kind can not e the subject of enquiry in any
conrt . Such 4 formulation would have made clear that the DO 15
prnhi‘uitt:ﬂ a5 pach as the claim 15. Accordingly. it a claim s hinged
oD A Jomesticated ipternational ipsrrumment of other local statoic.
e mere  [act Mt (he norm in guostion coinpides winh certain

agpects of Chapter canfat qutomatically e interpreted @s @ conflict

Thus. it 18 compended that 17 rights at 2 L0 ECOTOTIE rights norm
napure are conrained in a domesticated trealy, Such DOTE are

ol Hul S50
conilict, such a contlict berwoen rulcs g3 e setilod By imvoking the
exceprivn that Section G ic) imself provides. i

One last, though admittedly stretched point that noeds @ be
made on this ss0¢ s something that CTNETEES fram the Okogie LS.
An importnt finding at the Court in that casc was ti the effect thal
e content of Chapeer 11 of the Constitution could not be the Dasis
for denving # fundamental Tight (or MOEE precisely, A right 10
Chapier 1V of e Constitution), | the mighls in domesticared
mstromends  such 3% e African Charter Act are defined a8
fundamental rights, it i conended that the dicosm in the Okogle
case applies w the ettt that the Constimtion does Dot emisage hat
Chapter 11 should  serve ds restricion  for he enjoyment of
fundarmentsl rights.

Clearly, thete is my question that at least Lne domesticated
impermational nEman rights treaty 1 in usc in the Migerian legal
syShem. Whether the Advican Charter 75 being applicd 1o iLs
maxinum potemial hy the couris is apother matler altrrgerher.
gimitarly, whelne orher domesticated creatics. such as e Child
Right Act will be acpepted and accepied Tall in our legal system 18
yel to he SEETL Wihat is clear is that thert iz very liudle, if any legal
shetacle to ir full application DY Nigerian judges.

an, 1o relstion B pomsritwian rights umler e Croriman Basic Law, alexy nas
persunsively argued Inal in the event of conflict Lierween 1o TUlEs. Lh
conilien shauld B resalved Ty ingemireling ane rgle as an ex¢epaon o (e
aibier if it s permule. it is further argued tit 4 jg noly where such a0
gareption does nat apply that e stroqrect rule will fpalidate the weaker
rulz,

129

ng withoot semeedine that thelt pxists &



2 WNERT

Undomesticated Treatics

In view of the reguirement of transformation i section |2, there &
need w consider the posidon of undomestcatsd human righes
freaties in the Nigerian legal systen. Although it could be contended
that such undomesticated (reaties (the vast majarity of internatonal
human rights instrument fall under this head), have no value, there
is high level judicial opinion w the contrary in our case law.
P'robably tounded on eguivalent British legal culre, the Supreme
Court, in the Afacha v Fowehinm case,” cited the case of Higps &
Anor v Minister of Security & Ors with approval, That case was o
lhe effect that it ia the position in Migeria that undomesticared
treadcs “might have an imdirect effect upon the construction of
statutes and might give rise to a legitimate cxpectation by citizens
that the governiment, in its act affecting them, would observe the
terms of the treaty’.,™ Arguably, pot different rom the position
advocated in the Bangalore Principles, the Courl 15 apparently
suggesting that even though 2n undomesticated treaty lacks the force
of law and cannot alter the mights and duties of citizens, they can he
employed as aids of interpretation. Undomesticated meaties can also
raise expectation of compliance which should lead to. at worst, a
judicial  perception of an  oblipation 10w aim  ar  consistent
interpretadon of stamfe with imternatonal human rights law, This
can he supported by the duty imposed on the courts by section 19Hd)
v ensure  Migena’s compliance  with  her  international Jlaw
obligations.

In practice, there 15 at least one reportesd case mowhich this has
accarred. In the case of Asika v Arwanva,” the Court of Appeal was
faced with a claim alleging violation of the constitutional right not to
bi disuriminated) against on the grounds of sex. In inding that the
acts complained of were in vielation of the Constitution and the
African Charter, the Court wenrt further to inveke the UN
Conventiom on the Elhmnabion of all [oems of  Diserimigation

i, Swpragn 39
02, Per Opundare (1.5.0) &t pages 288 — 2B in the Abacho caze (Gpina il
3. [2008] 17 KWLE R 1117, 48
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| Asainst Wonen (CEDAW) and the Universal Declaration  on
guman Righis (UTHLE). Aceording 1o the Court, per Denton-West
b c.&) T is weell tounded in article 7)) of the UN (1979}
Convention on the Flimination of all Forms of [jsCrimination
Against Women. This Comvention hus universal jurisdiction and it 15
spplicable to Nigeria as Migefia is a party to the Convention. 1o
amicle 207y of e Convention. .. it is sated ot alia that
~Government  shall ke all apprOpriale  Easlres including
leglslation 1o modity of abolish all existing laws, cusloms OT
practices  which constitate  discrimination  agairst wamen™.  The
Court continued and pointed gut that *Further, under Articie 1o af
de 1948 UDHK, men and women #re cntitled to eyual rights as o
marriage, during marriage and at {he dissolution”’.”™
While it could be argucd that the international law Provisions
inroduced by the Courl Were oot exactly applied W expand
copstruction of a satue, ey Were arpnably emplayed 10 strengthen
the Court’s understanding and interpretation of the tundamental
rights provisions wpon which the decisim was hased. Thus, cvell
(hough internatiopal hurkan rights norms Were applied, they were
not spplied W change the direction that case weil, They did not
alter the decision of the Cour ar served to Tortify its position el
to passibly assure it that il was not acting in ssolation as s finding
conld be sustained at the highest level of human law making. In
sotne way, it could even he sesn ds reassuring that despite the fact
that they have nol been duinesticared, the expectations raiseil by the
ratification of those INSLMUMENTS by the st Dave Dol been dashed.
This decision, especially e application ol pndomesticated treatics
and other internatignal satt lww instruments can be sustained under
the Abacha decision
Perhaps (he position wonld have been different i the tfinding of
vialation was on the prounds that an undomesticated treaty had becn
violated. In the RINACHEN v ML W.LLN case,™  the
Supreme Court had no Sifficulty in faulting the application of a0

fd. A abpve. PGS 516.
&5, Sumro 55
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undomesticated treaty by the trial gourt against the backeround thee
the fimding was that certain acis  and Omissions  were
‘uncomstitutional, illegal, wnlawiul snd against the provisions of
Convention 87 of the TLO" * The Supreme Court was thus critice
of the trial decision pointing out that there was & need for evidence
of demestication in order for a trealy (o acquire the foree of law © Iy
is possible 1o venture that the forpmlation of the claim by the
lawyers involved in the case made the wse of undomesticatey] treaties
complicated for the trial judge in the sense that the applicants sought
a declaration based on those treatics, ad the declaration been
sought on the grounds of a vialadon of the Constitution or other
domesticated treaty and the undomesticated treatjes applied as aids
of Interprecation, perhaps the response of the Supreme Court could
have been less critical. Owverall, there iy currently  insufficient
application of undomesticated treaties in the approsch snvisaged in
the Absachag case.

Customary International Law and International

Judicial Precedents

As Tar as cusiomary intermational law and international Judlicial
precedence are concerned, there is oo evidence of activity by the
Nigerian courts. This may well be as a resull of the failure of
lawvers to throw up the challenge by invoking either CUSLOTIATY
international law or the case law of international human rights
courts. The efficacy of decisions of quasi-judicial bodies such a< the
African Commission on Humar ang Peaples Righis before the
Nigerian judge is another matter that may need 1o be resolved.
While there is a5 vet no basis for concrele analysis, the arpumeni
could be made that in the absence of any constiletional restriction,
tustomary international Tuman rights law such as the prohibition of
torture should be applicable in our courts. The imprirtance of such a
delermination i spite of its apparent redundancy in view of the
lundamental rights against worture is that in e event if 4 violation
of the constitutional order, in the absence of 1 Taw lo repeal, the

G0, As ubove,
67 Asabove. ar pape 614
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¢ would have 0O hasis o prevent judges from projecling

Way Forward

analysis in e proceding section SUgEcsts that the application of
ernational yusman rights LW in Migerian cours can be beller and
more [DUSk This «alls for (e articulation of @ Way forward without
seccysarily “iventing  the wheel” and recommending
gnartainable, Apainst (his hackground, the following suggeslions
would hopetully improve the use of ipternational huoman rights law
iq our legal systeitt.

A natural starting point is e smproved and modificd FREP
rules, As correctly oted by the Court i0 Fajemirokun case,” the
cxpanded definition of rundamental Tights incorporates the rights m
the African Charter. Ordinarily, this should meat {hat there ought
not 10 he any dichotomny in the iﬂl[ll&ﬂlﬂn{':'lﬂﬂﬂ of African Charler
rights in our legal systedm. However, e rruth remains that cortan
portions of the African Charter Act do not lend themselves 0
dotmesticativi adjudication. Eor instance, the provisions on duties of
sndividuals and the African Commission € \d pot have been
jntended for domestic adjudicatory PUTPOSES- In order 1o avoid
complicallons that  wouldl FCUUANe judges 0 geyere  pars of
Joimesticated treatics, cricating legislations should be carchully
cpafted to clearly : adicate if apy aspects of a treaty are npot intended
for domesnc application. Section 1 of the Rritish Tuwman Rights Act
which spells ouk what it meant BY s(Cpovention Righis' in the
domesticatiaon of the Buropead {Cpnvention oo Human Rights is a
ol cxample, 1o the meantime, it is suggested that judges woukd
have 10 refrain  rom plankel Assumplions of conflict heiween
Jomesticated iglernational buman rights ROTMS apd the Nigeriad
(Constiution.

Ta relanon 1O undomesticared \eaties, it will be heneficial for
the courts 1O consider the conSequences al international Law. for (he
syate’s responsibility if judpes continue 10 deching jurisdiction even

8. Supron ... OLPIEE all.
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to apply such treaties as aids for milerpretalion, Considering that the
mdicial arm 05 the most stable and longest serving arm of
govermment, there is absolutely no good resson why the judiciary
should not play a more prominent role in avoiding internsional
opprobrium that comes with identification of the sae 45 @ consisten|
violator of its international obligations. A change in Judicial culture
is possible and perfectly within constitutional hounds insofar as i
merely serves to hold the executive responsible for oblipaions that
it deliberately takes on at international faw. This is even more
appropriate where the reason for non-domestication s st legislative
opposition o the contents of the human Tights treaties, but benign
neglect” as suggested by Komm® If judges  consider thag
sovercignty resides in the people and the national intercst is not
exactly the same as the interest of the political clasy, 'The judicizl
vath should steer the loyaly of Judges to the interest of the
sovercign right holders. One can venmre 1o say that Nigerians are
not so antithetical of human rights, cven those initared s the
mtcrnational Jevel that they would vote out 2 legislature that
transforms international human rights norms for the benctit of the
people at the national level. IT the Judges take the side of the poople,
they would find no difficulty in shifting 1 the enthronement of 5
Judicial culture thar sesks 1o creatively interpret the Constitution as
favourahle to the protection of the human rights of the people,
notwithstanding the original source of the marms. While deliberage
disregard of constitutional requirements is nol being advocated.
Wwols such as “consistent interpretation’ and the expression of
legitimate expectation’ should be applicable to improve judicial
attitude &0 intcrnationsl human rights law. In fact, the case being
made is for a transition of 4 judiciary in favour of human Tights,

Insofar as customary mternational law 13 concerned, there is ample
evidence from the UK and from Ausiralia that there 15 judicial and
gencral acceptance that customary international law is g part of 1he
common law and is directly applicable unless it i Expressly
overruled by stamte or case law. This position is surely Tamiliar 1o
Nigerian judges amd can only be the position of the Nigerian legal

=

69, Kumm, supran ..., 23
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system. The way forward will therefore be o move lowards 3 more
robust nsage ol pustomiary interiational human rights narm.

Conclusion

[ this paper, fhe CasC for and against the apphication  of
iprermatioal T rights law in the Nigerian legal sysiem has been
analysed. Huopefully, it has shown that the case for a mare robust
application i ag compelling if nob mOre compeliing than the a5t
against non At vestricted application. The paper has also shown that
although the rule of recognition in section 12 of the Comstifution
regulates 1he legal force of ireaties, W comstitutional provision
hinders the use of other source of international hunman rights law.
There is therefore pood reason [or the citizenry to expect a TOTE
rubust application of intermational  uan rights law 10 their
advantage. Fven if relation o treaties, Nollkaemper’'s advice 15
repommended. He says “By CODSITWinG national law in the light of
imtermational kaw, national courts compensale for the refusal of the
legislature 1o aivg effect 4 treafy and can theanselves Cnsure that
snrernational obligations are performed’.™ Judges can take the side
uf the people.

e ———
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THE NATIONAL HUMAN RIGIITS COMMISSION
(AMENDMENT) ACT, 2010: NEW WINE IN AN OLD SKIN?

by
On Anukpe Owvrawah’

Barj:gnund

The: National Haman Rights Comusission was established i 1905,
The Commission was established during the dark days of General
Abacha’s military regime in Nigeria and therefore was viewed with
suspicion by the international community and civil socicty. The Act
exmahleshing the Commission' (hereafier “iwe principal Act™) pave it
widt powers w0 promoe and pritect human rights bt witout the
Prerequisite power o sanclion persons adjudeed a5 violators, Due to
this challenge, and many ailers, the Commission has been aptly
referred o as a “ioothless bulldog” over the vears.

The wvariows challenges faccd by the Conpnission in the
mplementation of ils mandate, ked to consulative anil producrive
discourse on the need for appropeizie legislarive amendmends o
streagiben the Commission’s enabling Act. Over ten yeurs ago, e
National Human Rights Amendment Bill was one of (i twelvi
Justice secior reform bills sent 1o the Natioal Assembly - for
consugration and passage. The Bills hefore the National Asrembly
mncluded the following:- Evidence Act Amendimint Bill, Tegal Aid
Act Amendment Bill, The Police Act Amendment Rill, Prisons Agi
Amendment  Bill, Natonal  Tuman Righls  Coaunizsion
(Amendmen) Bill, Bill op Criminal Justice Audminiatrariog,
Admiustration of Justice Comumission Rill, Commuiity  Service
Dall, Victims of Crime Remedics Bill, Elimination of Vielepgs in
Society Bill and a Bill to Amend the Lepal Praciitioners Act,

Afier more than ten years and pwo parliamentary scssions, the
MNatiomal Human Rights Aci (Amendmen) Bill was pazzed hy the

o Direczor Boescarch, Stamstics & Dooumenstion, Marianal Henan Fipkits
LOdtnmi i
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Genate st the end of 2000 The Precidenl and Commander in Chict,
Dy Coodluck Jonatha rhersatter sigmenl the Wationsl Hunan Rights
Conumission |Amendmenr) will inta law wn the 54 Fehnmry 2011
The Explenatory Memoraum 19 e MITRC Amemiment A
20101, highlights four key provisions of the new Act o include
among niher things:-
a1 The indcpesdence in the conduzt of the affsirs of ihie
Cannimissing,
lyy  The funds of the Comission 1o he divect clarge 0a rhue
Consolidated revenus fumd of the federation,
g1 The exsahlishment of the human righes {und
41 The recognivion of and enfozcemed of the awards and
pecnmunendainns of e Commission as decisions of e
Iigh court.

The purpose of Mis feview i po examine Wese provisions and
qescsy their Likely papact on the Commission's mamkare.

[he Novelty of the Amendments,

A comparative analysis betweet e now NHRC Anendment Act
2910 and the Principal Act would be wade here and e nowvel
provisions heralding o oew jease of Tife for e Conmissicn weikd
e biphlighited.

The preamvhle o the HEw NHEC Amendment Act 2000 (NITRE
Acl 2000 replaces that a0 Principal Aut and is n faet hroader by
referring not only 0 e rights i e Comstinstion nf the Pederal
Republic of Wigemia o0, bug alse fhose o Tntegnational
Regionul instruments, 85 well as thoge o amy fther calsting
legistarion. The prewnhle therefore Captures all righrs in local,
reziomitl and LTI O ST 1T 5.

Secrion T ol the new NITRL Amerdment Act 2000 feplaces thinl
game wetion in the Principal Act, This seciion deals with the
crmpuosition of e Governng, Council of the Commisgen which is
respunzible far the discharge of the fumctinas of thus COMENISELD
Tie new section 25 innovative in that L sceks 10 SNSUTE the

ixs
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cbservance of democrutic primciples inothe appoimmvent of (he
memiers. I provides tiar the pemsans o be sppoinied s memberns
of the Councal musy be represcniilives ol spocific OrgAnEaicg. whao
Mive 2 sole o plav in human nights promariun and Profteclion work,
und these persons are dlao expecred o have recuisite knowledpe and
experience in bhuman righes,

Section 20w sutes lat the cliatrperson shall be a retived Jesrice
of the Supreme Conr, Canel of Appeal or @ revred fudac of the
Federal High Court, Siaie High Court vr a legal practitioner it g
teast 20 years post gualificaton and CEpericnee in luman righes,
The Princrpal Act had urigisally provided tor a cheioman m be
appointed ooy from retired Justices of rhe Supreme Courr, Cour af
appeal o Stare high court. The novel additjons m the NHRC Act
S0 are retived justices from The Federal high Crart and g legal
Prsctitioner with ar lease 20 verrs post qualificarion and experience
I human rights, T brosdens rhe Parameters for the appriaiment of g
vhairperson 1w the Govering Board, The language utilised 10 fhe
setion is also pender neutral iy that il talkes absouar rhye “Chiirperson”
a5 distinet from the word “Chairgan ™ Hzed in the NHRC Act 10995

shetivn b lists the specilic InslLEiomn:, apencies, aod
orgamisations from which the eanbership of the Governing Conngil
will be composed. These Ofgamisations hive a role to play in he
nromotinn and protection of himan tighes and they wre cxpected o
decide whon their representative would be ar the Council, They
include the tollowing”;.

*  Federal minizsipies of Tustice, Porcign Affates and Intemzl

Affairs
*  Non Governmental Orpasdsartiogs INGOs) renstered in
Migeria
Nigeria Bar Associarion (MNEA)
Media
*  COrzanised [abour

3. Nationa! Hurmag ighes CAcwendment ac, 3000
1. Sechons N, el 0y, el () Magirg? Hepen rigles {Aneilmenty A,
2004,
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Section g specifically cnsures the represemarion of wusmen L
fhe council by providing for the appoinunent of bl wowEn with
qufficient egperience 1 hutuan rights issugs. This i novel also as il
cnsuges  ponder represetarion and parlicipauon i the Council
membershg. The 16 member  Grverning Coupcil 15 therefore
expecicd 0 P made up of the lellowing:-

+ The Chairperson of the Govel nimg cruncil.

« 3 roprescotarives from Feoderal mutistries of Justie,
Farzign Affairs and Torermal Adlairs who shell Rave no
voling poaeers in e Crancil.

e 2 gopresentaiives [rom e NGO Community.

= 2 legal practilioners te be appoined hy e Mational
exocytive commirtee of the NBA,

« 3 represonarives of the Madia ~4public & privae medii)

e | representarive of orpanised laboar

a 2 gomen with human nghts isslEs CRpEricnuy

e The Exgcutive Secremary ot the CeImissiom.

Theagh the Principal Ac also had 16 Governing crunil
memibicrs, the provisions have heen improved upon 10 the NHRC
Acr 2010, by e specific inclusion of poo waly Teprese natives of
tabour, women proups and the NREA bue also thut the reproseniaives
ot the three Foderal sinisiries of Justice. Fareign affairs and
Ineernal atfairs wust be officers in the Toivsctnrale cadre. This is 10
apsnve that discussions on the ConecnE of e Commission weald
svplve afieers who can articubide puficy issucs ar the highess level
af goverument. The ald provigions did ool specify this and 5o some
represenlatives cule from lower ¢adre of thuse TLnisTies-

The Paris Principies recemymendations for natenal s fitatians
ure cheariy ay play in the mew coction 2 of the WHRC Ac 20100 The
Paris Principles ercourages thal the composion and appeaiment af
mational  instigion menhers <hal] be rhrough @ procedurs

4 Priociples Relating o Tae Stzus ol Mamional Tosirutions  Adopeed o
Grerecsal Asserably resoluilon 451134 of 20 Depember 1993,
i



2000 TR

ensures the pluialisl representarion of e social forees nvolved i
the prometion nf b righis in the sovisly.

Seefion 3ib) of the NIRC Act 20 provides thar e
Cluirperson and members of the Corocil shall be sppoinged By the
President, subject tn the eonfinmmation of the Sspue, while forierly
the Principal Aci® provided for the appointment of e Chairman by
the President, Comrmander in Chicf of the Arnned Farces un the
recummendations of the Amorney  Geperal of e Federatiog,
Dlemirutic principles are cortainly also a1 play here. The rationalc
fur the inclusion of the confimuuen by Senate is oot farforched
recalling the  weeremonious  remival of previcns . Execurive
Seeretaries of the Commission by the Governunen: on account of
therr criticul stand om governange and  human figtus  issoes’
Likewise, the removal from office of a coueil member iz also 1o he
subjected o coolimeiion by simple majority of the senate. This
new section cnsures tha teoure of affice of members should not be
subjected 0 the whims and caprices of government officials. The
seclion o sub seerion (43 goes fuctber to provide for @ new
procodire where the members have to subserbe to 2n oarth of office
before staming twir duties ar the Cogumission, This s cnsuce
abseluie lovaley oo the Commission in the discharge of tkedr duties,

Section 3(3) of the NIIRC Act 2010 is abso novel o thae it
specifically stipulaes that the Revenue Mobilisation, Allecation and
Fiscal Commission i3 the povernmental agency o deternmine the
allowances o be puid @ te Counedl members in the exccution of
their duties. The Principal Act had simply stated that the allowances
may be determined by the Federal Gowvernmenl, The agancy is
scised with the dury of determining palitical office holders® salarics
und allooeances.,

Funciions and Powers .

=

Seeran 30k, Mawora! Human Hizhis Conmirission &pp 19495

6 For vesmple o firmes BES Beliari Fello was T ~opiedly removeEd 0 Sasare
of his bis cocicism of the 3rd wrm amibizion of Presiden Dfasanio apd e
mlugian and degreding trearmenr meted au o cermin journalists who
reparted e Snd e apenda; donongst pcher issues

e
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The NHRC Act 2010 has expanded and ot hroadened e Tnctions
of the Cornmmisswon. Thia has beco done through replacing SOme
cections, cibellishing others am] MSCTUNE SO completely Dew
fupctions. Some of these chauges ane ke s follows:

. Section 5{a)’ mow provides @ jonger list of mofc
serranional and regiomal humas rights instraments as well
45 local laws that the Commission s seised with dealing
witl isses ot 20 (verefromt.

Section Sid) adds sta am] Joual povermmcnls 45 tiers of

goverment which fhe Commission 15 cmpowered 1 assist

in policy Forpukation oo aman nghts 1S51CS. This 15 11

comirast by the NITRC Act 1995 thar galy talked about

asgisting e Federal prvernmcn in policy formulaton.

1 Section 5 () adds that the Comymission’s published reports
o e state of fnsn rights in Migeris should e submited
tg the President, Natinmal Assembly, Judiciary and Siate
upd Lncal goveriiments. The NIRC Act 1993 pnly CHOiEs
e commission o publish reports regularly-

4. Section S(E), CINPLWETS the Compmission 0 cary ol
yaman rights complianee iests rhrongl cxamining cxisting
iepislatnd, apnimstralive Provisions and proposed bills oF
byc-luws o CRSUTE their compliance Wwith human rights
LS.

5 Spetion 5(1), CTOpEWEDS the Commission o develop and
publish appropriake auidelines for the avoidance of Bets of
practices with respet the Functions and pewers of the

[

Commission.
& Section S{mj, empowers e Commission 10 PrOmOR
public discyssions oof hmman rights issues in Nigeria.

S jom 5, MWamboral Tiuman Righis { Aunendment § i, BpECL
F.e Tuiermionad  Couvention o civl  and Poliical righis
-_LE{'!F]:‘.J.I:urr:.i:m'ruﬂ Cowcnam 0N poomuic, okl & Culipral Bighis
(1L ESCR), Comvkalans i the Elimunarion of Al forms gl [liscrominali
amainst Wanen (CEDAW), Comacmig on e Right of the Child {CRLY,
African Chaner o0 e & Peoples Rights LACTIPR) el

il
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Section 5 (n), empowers me Comnussing o underiake
research and oducational Programines for promuting - an
profecting human rahs and conrdinate such EroOgSrumines
for Federal, state or lcal povernments on s CORL ] Lt
or when so requesied by any ticr of goviermmen.

Secthon S{g), “mpawers the Commission 1o cither on iLs
oWwn iniliative ar when fequested do by faderal, stage o
tucal governnwene 1o TEPOTE O actions thar they shond ke
0 comply with (he provisions of aoy interitingal luman
rights instramenrs,

Section Sp), SHpewWeTs the Commission 1o rafer Hwmag
rights vielation mutters TCUITING prosecution to the Fodery]
Or Stide Alerney General

. Bection (i), en wers the Commission's g IG alsn gey
Sect 1h ciipo he 1o at

s conciliator bermesn parties to a cosplain,

Scetion 5 ), empowers the Commission w intervoge wilh
he Teave of court as anpons Lurae inoany proceeding thiy
involves hioipen tighes dssmes.

Section 6(1)u), empnvers the Comnussiog vonduct ips
investiparions  and eIuirics in any WAY I considers
appropriite

Section 6{1) b, empowers the CONUMISSON o fle civi]
ACLONS 1N Cour

Section 6(1)(c), ernpowvers the Commipssiog to AppoInt amy
PETRON 83 4m inferpreler i BOY maller hefore it to transjute
documents fio it

Section 6 (I} 1dj, empowers the Commissing visil
PrLsong, police cells angd cther places of detengion fi} &E5Ess
them amd  jake reromnendalions  to  the relevan
authnetes,

Section 6(1} {el, aurhorizes (lye CUMMssIon o make
determinzrion regarding  damages A COMpensalion
Payable to victims in celarign o human dghis vindution
EXPeronced,

Section 6 (2) 8 - &) gives the Chatrpersan of (he
Governing  Couneil wide POWers Ol operstion.  These

T2



The Sociamal Thivan Ripksy Commeaciion (Anerinei] Act,
200 New: Wime in oo O Sar!

18,

[owwers Soom Lo siggest that U Chairperson 1s also
CpeCAing as @i excculive churpersnn velved o (he duily
operatons of the commission, The i h-sECLIUg SMIpOWErs
the Clairperson o dinect st of e Conniission o ohain
4 eourt order whenever there is reasonshle cause (0 suspect
that (iere is evidence of e comumission of 3 cTime j Ay
place, The court osder would be piliier COmr upan any
land o premises o obtain evidencc or information’,
surmon and inerrogare any persem / authency we appear
hetore it for purpascs of puhlic enuiry™, issue 8 warrior
{0 compel arendance of a person who persistently refuscs
i atlend an enguiry'’ . compel any persond authority G
uce any information or ducoment in its custody which
is reluted o 8 matier being investiguted© and compel the
attendance of witncsses 10 produce evidence before e
Commissaon'™
Sectiun G(d}ia — ) specifically creaes offences when any
persun, authority or budy - refuses provide evidenue (o
the Comuuission, obstruces the Commisson from caprgising
iss funcrinns 1 line with the Act, punishes. mumidates or
harasics anyone whe cooperaws with the Commission and
efuses (o comply  with decisions or findings of the
Curnission.
Section 6 {5) provides sanctions for oilences croatsd in
Sectinn B4y, and this ranges from & months LEHpH IS OTmEDL
ar ™10 000 fine.

10k

L.

13,

I3

Spctian © 021 A Nerional  Humen Rigls (Amendmers | Act mnin
Sectine & 021 () Mational Mo Rizhes {hasondien At 20015
Keetjon 6 {23 (e) Naripnal Human Rights Lamerslment ) A 2000
Secrion & (27 Gl Malaeal Human g vhamcidnem oA 2000
Sponan B 2 fer Narional Human Righss (Amendmend | Ac 10
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Finameial Provizions

Finaneial sutonomy: The new NHRE Amendmen Act 2010, has
provided new financial provisions [ur the Commission. Scerion |2
(21 provides thae the Commissiens” funds shall be from the
Consolidated Revenoe Fund of the Pederacion. This is the fivsl line
charge funling provision. Wirh the farmer NIIRC Act 1995, the
Cnmmiazions fueds were allocated to it by its supervisory camstry,
the Tederal ministry of Tosrice, This novel provision wonld eaable
the Commissivn drawe funds dircerly for fis operations from the
Consolidared Revenoe Fusl

Hran Righes Faad: The new NHREC Amendment Acr 2000 has
estiblished the Human Rights Fund™ This i a novel provision. The
fund shall be wiilised [or the conduct of eestarel oo homen rights
wssues and the facilitnion of humsn rights serivities in pamaership
with other human rights nrganisations, Coalnbutions to te finds
shall be monies (rom Federal, stare and Tocal povermmens, aod
{romm mational and ralri- ational public & privace companics a3
will ds wstilutuns carrying on hosiness in Migeria

Annieal Keport & Awdited Aceownt of The Commission”: Theso
eporls siull be suhmiteed de che Prezsidenr and e Magonal
Assembly mor later than June of the oext year. Reparts wers
[umnerly submited 0 the Amorney Geneeal of the Federation. The
independence of the comrmiszion ts also pontraved by this secrion.

Crhier Relormns

Fubfic Officers Protection Aer™ - The new Act extends she Puhlic
Officers  Prsection Act (POPA) w0 the emploves: of  the
Commission as well as the Governng counctl members in relarinn
By sults anstituted aoainst them.

4 Segman 1S Nagoosd Homas Jeiplas DAancncmeat § M 2000
15, Sectwn 17, Marional Hurmar Rights (ameadmenr 1 Acr DL
5 Secizom L& Naonal o Blighils {amezelmen: 1 A 2000
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Recognition amd Frforcement af Awards er Recomptendotions of
The Corpmission’ ' Awarde, secomunendutions or desisions made by
she Comumission o o be Tecognized a8 hinding. wwd shall opon
applicaunn o the cour @0 wriling, Be enforced hy the Federal Higl
Court, FOT High Court or SLies Hiph Courts. Thess immuvative
provisions e awazds of the Conmmission wilh Gooisens of e
crrs sad thus are enforceable thioigh the Courl processes.

Regutations to Tmplentent ihe Aci: Section 23 provides that the
Connmission may make reguliions degrmesd (11 1o give offect o the
P iEns ab e ACh

Comparative Legal Framework from other Jurisdictions
The NHREC smendment Act 2010 Tas follawed the progressive Tead
i the legal Eramework 0T somc Africen Marional Human Righes
Trnsthutinns (NHRL, The Human Rights Conarission of Sierrd
Legne Act 2004 Das seme progiessive provigions wian o thal in the
NEEC Act 200, Su does he Uganda {Ioman Riphts Commission
(UIIRC) whose powess arc provided onder amcle 5311 of the
Constitution' “The UTTRC has the power pf a coul® w0 spnmon or
prder any peison 1o atend before it amd produce any docwment 01
recoed Televant o any invesugarion by e (COMMIIESIN0; (IEsL
amy person i respes] of duy subject matter wnder its LV EstgaLon:
direct any person prodisclose Any Hiformation within hiz or her
kmoveledpe pelevunl ooy investigation by e Comuinissicen, and
cugninit persons for contempt of arders. Furthermare. the TTHRC
i sutisCed tlat there has heen @ viclaion of Tuman rights or
freedom, way order: the relese ot @ detnined or pestricted person,
pavimens of compensation, OF @y meher legul remcdy or redress
Huowever any person or awforily digzariafied with un crder wade by
the Commission has the right o appeal the Higd Court.

The Human Richis Couunission of Yierra Leons alse has

PTOECERRIvE (UESL yudicial powers, ATtcle 8 provides that
17 Section X2 Meriaral Fluraon Righez ( Amen 4y At
E Act N, 9 of 200 g B e
[N

orstitation al The Faopeblic of Ugaimle, | 95
Td5
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for the purposes of any ivestizarion under e Act, (he Cammiss jon
shall have:-
1Al sweft powers, mioles and PVERes ax are vesred inophe High
Comert af Sustice org judae terenf in o srial i regpeat af -
il enforcing ke anendace 2F wiinesses gnd ENRITNEE (heni
i oaih, aifirmeation or otherwise: and
it compelling the production af dacumenis and oiher Hiings;
Al
B} tive iRswe of o commission ar FEQUCL {0 AYamine wlmes ey
abirvad; andd the rules af court shall, wink e HECESERTY
madiffcation, apph o the orercise of the powers, righs
aned privierss of the  Commision colfEred By iy
Subsegiiom,
it ihe ponver fo joue or make arders or directions o enforce it
decizions, icleding measires o prodect the Iife and safery of an
incleviduc! and free medicad frao menr WREFE Heresiary;
e} Power o refer fo the High Courr for CORICDE Gy perion wiho
refises, withowt justificble couee, o folply Witk @ decizion,
diveciion or arder of the Commission Wkt @ Specifed e,

Ihe Commission alse has the POWEr o Fecommmend the paymen)
of compensation for viclims of buman rights violations, their
fumilics or  legal represematives ol alsu o award costs n
EprUpTiale  cascs, The independence of the Sjerra Leane
Commission from executve contral 15 clearly capnired in Ardicle 14

where it provides thar “ExCEp as atflerwiie provided in
this Aok, 0w the evercise of &5 finctions under  fhs Aer, e
Conunission shall wai be subjecs to the control or direction of any
Hersan ir autlioiy ",

Prom the ahove provisions, it is elear thai the Nigerian NHRC
Act 2010 is a5 progressive in it provisions as that of the 17ganda
sl Sicrta Leone Acts reflected uhave, The underlying priociple is
that wational homan rights  instinggons be independent of the
Checutive arm of povermment sooas W he ghle I carry our js
funciions and mandate wirlisut fear or Favour,
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Fiarads Al Wi o s L0 S

Cronelusicn
The Amendment Act bas preatly expamded the powers of |:.l'|.|:
Commisston in order 1© cope with the oew n:spun-;ih'.!iﬁ-:ﬁ_'.h-er_r*.n.:.
The Principal Act was w dire nesd of amendments o bring it 1
line with e priociples relating 1o the stanis ol I'»!a_nnnul fluman
Rights Instimtions — (Fans Principles;. |..:]I:'..|.-E:I. .rhc. 1995 Act. the
Comiuissinn was me compliant with the Pars 'F'nnmpl:fs. It wiks 1107
independent as the esecutive through the Atoriey Geneml of die
Frderation frequenly meddied in s attars Tt had o power o
nifarce decisions reached in bandling complants lnrnug_m 5‘_‘-::.|-I'I!'E' it.
The Governine Council members wind statt ad o seurily of e
e (e Attornev Ceneral could “hire! aid “fire’ as he devined fit.
This siuarion Tl oo the deployment of sanctions o the counlry
from the intermatonal comumunity in 2006, which LL-':L o the
Commission being dowmpraded o STatus ‘AT D h}'. e
Inrermational Coosdinating Commaites ol Natianal [Tuman Kighrs
Instirntions (JCCT Ehis year, with the president's- signing of 1.'|1.L‘
pew Amendment Act, and the pomimaton of e FIII.‘L'l.IlL'r-r‘
Seeretary wnd Governing  Conneil I:rLI:L'I'I|}ICEI'!-i m line with the
provisions of the ACT: as well as (b posilive asstssent of e
Commissions activitics, the Comuission s bon uppraded back m
‘A’ status by the egr _ S g s
There is still 4 1ot of work to be done 10 fully aperarinnalize he
new provistons in the Act. Tr i therefore puportant  that the
Commussion focnics its energy on implainenianon il ghe previsions
i (e maximnom. This will swrely joiprove U promotion arud
protection of human rights of The citizeney in the Cocoiry as wE-I.l a8
tuikd the confidence of the public in the uperabols oF the
CANisE1on,

1

20 Lictk Spluck “The compfance < the condoueenl discumenis al
Wl African and Comomnl African Mationd  Human  Righis
lngiwtions with the Pariz principles: A desatpive analveis™
Therish Irstibate disr Hurman Bights, March 2008, pdT

Al

Ll Ineraticeal Coordicating Commitios af naticral ediabiees o
the Promasion and Peaceion of Huse oghis Meport ad
Recormmendiations af the =essicn ol she Sub-Ooimmitss oy
Accredbtpiion (SCAT. Ceeneva, 215 27 My 2011, |:-_:'
attprhreelachearg, D9 111 63 2 jan.
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